#36 10/11/55
Hemorandum G6-052
Subject: Study 36(L) - Condermation Law and Procedure (#5 - Possession
Prior to Final Judgment and Related Problems

Attached ares tws copies of a revised tentative recommendation on this
subject, The previous tentative recommendation has been revised so that the
legislation and constitutional amendment are in the form of the Preprinted
bills prepared ty the Legislative Counsel.

This tentative reconmendation was circulated to all rersons and
organizations on our condemnation list. Its general content was presented
to the Senate Fact Finding Committee on Judiciary at the State Bar Convention.
The tentative recormendation was also published in the Weekly Law Digest
for September 5, 1965.

The purvose of considering the recormendation at this meeting is to
nake such further changes as may be necessary so that the pamphlet can be
approved for printing at the November meeting. The staff intends to shorten
the preliminary portion of the recormendation considerably, as our experience
has shown that the background material now included tends to raise problems
and elicit views outside the scops of this partizular recommendation.

Approxinately 20 letters (attached as Exhibits I-¥XX) have been received
since circulation of the tentaltive recommendation. A8 nmight be expected,
the responses range from general disapprovals to general approvals. On
the whole, the reaction would appear to be as favorable as could be expected
in view of the nature of the subject.

(feneral responses

The Southern Section of the State Bar Committee on Condemnation Law
and Procedure disapproves the constitutional amendment and proposed legislao-
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tion "in its present form" {Exhibit I). As the minutes >f the section
point out (page 5) "thers wasz no discerrable mojority opinion with respect
to any specific reason for its disapproval,” except that the cormitiee
believes that the power to extend irmediate possession should not be
delegated to the Legislature (page 2), and the cormittee disfavors the
extension ar broadening of the power of immediate possession {page 5).

The views of the members >f the committes are surmarized on pages 2 and 5 of
the minutes.

Mr. Pegram of the Department of Public Works and a member of the Southern
Section observes that "it is doubtful that such a recommendation will be
approved by either the Legislature or the voters” and that "broadening of
the power of immediate possession has not to ny knowledge been requested by
any agency nor has there beer o demonstration of the need for such broadening”
(see letter attached to Exhibit I).

The Department of Public Works, noting that it has niade four separate
oral presentations to the Cormission on this subject, offers detailed
objections to particular provisions but gives no general response to the
recormendation (Exhibit II}.

Southern California Fdison Company comments that the revised procedure
"appears 4o be very workable and certainly constitutes o marked improvement
over existing practice” (Exhibit III).

The Department of Finance strongly sbjects to one section and spposes
tws other sections, but notes that "we do not intend to oppose these [other]
sections as long as your proposed legislation remains in substantially its
present form" (Exhibit V). It "neither favors nor oppasaes’ the constitutional

amendment and the extension of “inmediate possession.”



aner B. Crotty carnents that "the work suagests a considerable
improvenment of the existing ststutory law" (Exhibit VIIL).

Pacific Lightins Corpanies express Their view that the "recormendation
if enacted, would acecomplish nuch in solving the possession problen in an
equitable and fair manner to both the property cwner and the condemnor”
(Exhibit IX).

Robert J. Williams offers a single cbjection and notes that "in sther
respects, the proposed legislation denls adequately with the problen”
{Exhibit XTIII).

Robert V. Blade comments favorably upon several o»f the provisions but
also expresses his belief that "some of the proposals should be seriously
reconsidered” (Exhibit XV).

Harold W. Culver of the San Diego City Schosls notes his "substantial
agreement with the changes made" (Exhibit XVI).

The San Diegs County Counscl osppoases two particular sections but in
ather respects advises that "we are in substantial agreement with the
tentative recommendetion” {Exhibit XVII).

The City Attorney of San Jose also 1s "in general accord” with the
recormendation and "particularly favors the constitutional amendment”
(Exhibit XVIIT).

Pacific Gos and Eleesric Company opposes o particular feature of the
reviged procedure but otherwise approves +he recormendation (Exhibit XIX).

Gerald B. Hansen notas thaot the members of his firm Taffirmatively
recormend in favor of this forn of tentative recormendationd (Exhibit XX).

The Consgtitutisnal Amendnent

The State Bar Cormittee believes that "any smendment which would extend
the scopz »f the present constitutional provision [for possession prior to
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Judgrient] should clearly speciis the public asencies and the purposes 1o
which the power is extended" (Exhibit I). Ths Cormittee alss believes "that
the need for such an osrder and She amount of probable just compensation should
not be the subject of ex parte proceedings” (Exhibit I).

Mr. Pegran notes that the recormendation "demonstrates that if the
power of irmediate possession is to be expandad, more restrictions will be
placed upon the agencies who will use the new power” (ses letter attached to
Exhibit I).

On the sther hand, Messrs, Attie, Netzer, and Barr recommend deletion
of the existing constitutional authorization for iImmediate possession. They
note that "whatever might have been the historical justifieation for setting
right of way and reservoir purposes apart from all sther acquisitions, we
can see no purpose for it now" {Exhibit VII)}. X¥r. Blade als> observes that
"there is clearly no reason o retain the pressnt provisions conecerning
rights of woy and lands for reservoir purposes, since the Legislature can
do this by enactmant" (Exhibit XV).

The non-governmental public utilities favor the amendment (Exhibits
III, IX, and XIX) except that they see no need for immediate possession by
ex parte application and would have all such possession obtained by noticed
motion (Exhibit IX).

For reasons thoroughly considered and developed in previsus meetings
of the Cormission, the staff recommends no change in the form of the
constitutional arendment.

Messrs. Attie, Netzer, and Barr recormend “hat Section 14 of Article I
be made to include provisions for "expert condemnation panels" (Exhibit VIXI).

Although that suggestion may have merit, constitubional language is
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unnecessory unless determination of value by the sxpert panel is to be made
mandatory rather than optional. The spseific sugegestisr is that the litigant
should "be given an opportunity t> choose between a lay jury and an expert
condemnation panel.” A4s it is not necessary t5 change the farm of the
proposed constitutional amendment to permit legislation to accomplish this,
the staff recormends that no change be made in the proposal.

The proposed legislation

For convenience the comments and suggestions are considered in the
order of the sections as set forth in the revised tentative recormendation
and in the preprinted bill.

Sectisns 1-4%, The sections are repeals and were conmented upon only

by the State Bar Committee which sbserves that they "should not be so
repealed unless other legislation is en*cted 13 cover the same subject
matter" (Exhibit I).

Section 5. This section is criticized by Mr. Pegram {see letter aittached
to Exhibit I), the Department of Public Works (Exhibit II), and The Bank
of America (Exhibit IV). Mr. Pegrem and the department fear that the
proposed language -would "give the courts some discretion in areas where . .
no discretion is intended." The bank errcneously assunes that the section
would "prevent a lender fron acquiring possession of the property in the
event of default." The fears of the department may have some historical
basis in that courts spparerntly nave exercised ¢ measure >f discretion in
granting writs of possession or of asgsistance to enforee orders for irmediate
passession. Although the proposed language seens clear enough, the ohjection
might be osvercome by changing the language to read as f3llows:

(4} To determine the right to possession of the property,
as between the plaintiff and the deflendant, in accordance with
Title 7.1 (commencing with Section 1258.01), to enforce its osrders

Tor possesgion [ete.].
_5_
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The words "as between the plaintiff and the defendant" clearly seem to
eliminate the fears expressed by the bank, but in an abundance of caution
an explanatory sentence might hoe added 42 the zomment to the sectisn.,

Section &. The State Bar Cormittes suggests that this additional
language concerning increases or decreases in value prior to the date of
valuation "is ambiguous and does not elarify existing law” (Exhibit I).

The committee favors "the view that the subject matter in question should
be left to the diseretion of the trial and appellate courts" {(Exhibit I).
Mr. Pegrarn considers the change a "good idea,"” but beslieves that a "careful
study will be necessary Lo set [orth the manner in which this issue is
raised" (soe letter attached to Exhibit I). The Department of Fublic Works
gtates that the proposed languope is "appropricte as an isolated statement
of theosretical law," but suggests that "an approach on the evidentiary
level would be more appropriate” (Exhibit II). The Bank of America
comments that the reference to "zeneral knowledge' could be "subjeet ta
many interpretations" (Exhibit IV).

Mr., Webber approves the proposal, but sugrmests  "that there be some
additional language added to the section so 25 to make clear that testimony
is admissible which is intended to show elther increase ar decrease from
the improvement" (Exhibit vI).

Pacific Lighting Companies express the view 'that evidence concerning
changes in market value caused supposedly by the pendency 2f a public
improvement is most speculative and conjectural.” They advise, however,
that they have no sbjection to the proposal ag it is "fair and equitable”
(Exhibit IX}. Mr. Blade believes the proposal is "highly commendable™

(Exhibit XV). The mermbers >f lMr., Hansen's firm "particularly cormend your



proposed form >f Section 124%(%)," noting that "this has always been o
bad area" (Sxhibit XX).

It should be noted that thz zropossd languaze 18 substantially the same
as the fedsral proposals and as that enacted in other states, It miseo
should be noted that the principal purpose of the propasal is to eliminate
a seeming disparity in existing California lew between increases and
decreases. Attached as Exhibit XTI is a form of brief frequently affered
by public agencies in support of the view that decreases may never be taken
into account.

Although it is clear enzugh in other jurisdictions, the statutory
admonition to "disregard" increcses or decreases may be deficient in
California, One appellate decision has held that to "disregard" a decrease
is to ignore the diminution in market value altogether.

The staff therefore suggests changing the language to read as follows:

(L} If the market value of property taken or injuriosusly
affectad has increased or decreased pricr Lo the date of valuation

and such increase or decrcase has been substantially due to the

general knowledge that the public irprovenent or pro ject was

likely to be made or undertaken, the actucl value of the property

shall be determined as if the inecrease or decrease attributable

to such knowledge had not cccurred. The oxistence ond amount of

any increase or decreass aliributable to such knowledge may be

shown in the ways and subieccet to the limitations set forth in

Article 2 (cormencing with Section 810) of Chapter 1 of Division

7 of the Evidence Code,

The language should be read in connection with the phrase "actual
value" in subdivision (a) of Tevised Section 1249, The comment to the
section should probably also e changed to state explicitly that the expert
may take into accosunt such an inerease or decrease in connection with

transactions used as a basis for his opinion as to value. See Evidence

Code Sections 815-818.



In cornection with the date of valuation and "pre-condemnation,” as
he terms it., Mr, Crotty sugeests that intersst (with offset of rents or
profits, if any) be allowed from the time "the project Limits were finally
determined” (Bxhibit VITI). The proposal suggests the general problem of
losses as distinguished from changes in market value, prisr o the date of
valuation. As a matter of convenience, the staff has relegated that
problem to sur study and recomcendation on compensation. Similarly, the
Bank of America (Exhibit IV} and Mr. Linneman (Exhibit X} raise the problem
of lassea largely attributable tz the particular date that the condemnor
chooses to serve the summons in the proceeding. Growing crops ar buildings
in the process of construction are familiar examples. Again, the only
promising statutory amelioration of this problem appears to be changes in
the rules respecting compensability and measures >f compensation, rather than
in revision >f condemnation procedure.

Section 7. The State Ber Committee disapproves this section establishing
the date of valuation {Exhibit I). The commitiee recommends no change
"unless such would relate t3 “he pratection of the owner from the effect of
the condemnor's delay in proceedings in a declining market, such as by
giving the oswner the option . . . to have the date of value fixed as being
either the dsnte of issuance >f surmons or the date of trial.” Mr. Pegram

" "yithout any real

velieves that the changes would "complicate the law,
substantial corresponding henefits to either the property owner or the condemnor™
{see letter attached o Zxhibizt I). The Dezpartment of Public Works believes
that "ecomplications are introduced by this section vhich are probably more

detrimental ©3 the property cwner and the condemnor than they are worth"

(Exhibit II). The Department sf Finance "has some reservations" respecting
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the section but does not intend to appose it (Exhibit V}. Mr. Webber

would prefer o aniform rile as to date of trial or retention of the
existing rule" (®Exhibtit VI). The Las Angeles County Flood Control District
believes that the proposal would be "complex, anwieldy ard probably unworkable”
(Exhibit XII).

The San Diegd> City 3chools and the County Counsel, San Diego, point
out that the condemnsr's privilege o»f fixing = date of valuation by depositing
probable just compensation is possible only if funds for that purposse are
available (Exhibits XVI and XVII). They alss paint out that funds must be
available to the condemnor to preserve the sriginal date »f trial in cases
of new trials. See subdivision (g). They explain in some detail the
difficulties in obtaining the necessary funds whers those funds derive,
in part, from the state sovernment.

The Commigsion will recall that this proposal on the date of valuation
is an adnitted compromise in recognition of the considerations generally
urged, pro and con, in these letters. Although there is little support
for the specific compromise adipted by the Commission, the gtaff recommends
that no changs be made in the ventative recormendation. The property
ovmners urge that the date of trial be adopted as the date 2f wvaluation.

You will recall the reasons why the Cormission rejected this alternative.
The staff would recommend that the six-month distinetior that the Commission
has adopted be eliminated excspt that if this distinction were sliminated
there would be little incentive to the condemnor o make a deposit in a

case where possession prisr to trial is not needed.

Please note the suggested revision of subdivision (g) of Section 1249a
contained in the revised tentative recommendation. This revision should

be compared to the subdivision as contained in the preprinted bill. Ths
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provision in the preprinted bill, which is the provision approved by the
Commission, is defeective ir that it permits a depossit to be made under
Chapter 1 at any time prior to the retrial (not just within 230 days
after entry of judgment or, if a motion for new trial or to vacate or set
aside the judgment has besn made, within 10 days after disposition af such
motion).

The Department of Public Works and other public agencies oppose fixing
the date of valuastion as of the date "the issue of compensation is brought
to trial,” rather than simpiy as of "the date of trial." They fear that the
former language might discourage condernors' requests for bifureation of
trials. As the actual difference in dates should not be substantial, and asg it
is trial of the issue of compensation that logically should fix the date
of valuation, the staff reccrmends that n> change be made in the tentative

recommendation,

Messrs. Attie, Netzer, and Barr sugeest that the farmal change in the
date of valuation from the lssuance of summons to the filing of the complaint
is not worth making in view of the fact that for several years cases would
be governed by two different rulss (Exhibit VII). They also suggest that
the basic date of valuation should be 20 days after the service af notice
of the making o>f a deposit, rather than the date of making the deposit. Such
a change would further enable the defendant to actually receive praobable
compensatior before the date of wvaluation, Although each of these suggested
changes is essentially formal and could be incorporated in the recommendation,
the stalf recommends that no change be made in the tentaztive recommendation.

Sections 8-11. These sections make formal or econforming changes only.

N> comments were addressed to them, sxcept that a number >f practiticners
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particulerly favor the smendment to Code of Civil Procedure Section 1252, which
provides, in effect, for a uniform post-judgmest deposit procedure (2;5;3
Exhibit IX).

Seption 12. The State Sar Cormittes spproves the proposed changes in
the conssquences of abandanment (Fxhibit I). lMr. Pegram and the Department
of Public Works disfavor the chonges and would disallow any appraiser's or
attorney's fees incurred orior .o bhe commencerent of the proceeding {zee
letter attached to Exhibit I and Exhibit II). The Department >f Finance
has "regervotisrs' concerning any requirement that the condemnor pay the
condemnee's appraisal fees in the event of abandonment (Exhibit V). Mr.
Webber "endorses” the proposed changes {Exhibit VI). Pacific Lighting
Companies express the view that ns change should be made in the existing
statutory provision, and fear that the proposed changes "may encourage
property owners to expend unnecessary money on appraisers" (Exhibit XIXY).

The Ccunty Counsel, San Diego, believes that the condemnor should not
be required to pay either appraisal or attorney's fees for services rendered
prior to the commencement >f the actlon (Exhibit XVII}, That office suggests
that the cormencement of the action is a date certain and that until that
time "no definitive actizn has been taken by the pubtlic.”

Tt should =e noted that under existing law reasonable attorney's fees
are recoverable whenever the services are rendered, but that all other
expenses, inecluding appraisel fees, are subject to the Lo-day limitation.
For reasons previously considered by the Commission, the staff recommends
retertion of the existing provosal. Messrs. Attie, Netzer, and Barr suggest
in substance the revision of scbdivision {c) to read in part "reasonable

attorney and appralsal fees acuually and necessarily incurred,” The staff

concurs in this recommendation.
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Secticn 13. This section, which makes various rather techrical changes
in the rules as o payment of interest, is rot porticularly supported or
opposed by the corments recelved.

The public agencies oppose subdivision {(a)(4) as that subdivision is
related to propossd Section 1207.05, whick is intended to require a deposit
at the optisn of the condemnee in very limited circumstances. This matter
should be deferred for discussion until Seetizrn 1269,05 is considered.

¥Mr, Crotty suggests the payment of interest, less rents or profits,
from a date prior to the commencement of the proceeding (Exhibit VITI),

His suggestion, however, is not so much one of the treatment of interest
ag it is a form of compensation for "pre-condemnaticn.”

Mr. Blade opposes the rule that interest on a deposit made to obtain
possession before judgment should cease upon entry of judgment (Exhibit XV).
He cites the practical problem of actually withdrawing the funds. TIn
mentioning the possibility of a continuing conflict between various interests
in the propesrty, however, he oppears to be in error in that judgment should
not be entered until that conflict has been resolved by the trial court.

He also cpposes subdivision {e), which permits the court, rather than the
jury, %o assess interest and any offset against interest. He believes that
"Jetermination of a proper interest rate in one county should bte the same
in every other county." However, the subdivision does not permit the
application of varying rates of interest, but merely permits the court,
rather than the jury, toc assess interest at 7% and to determine the amount
to be offset ag rents 2r income.

Section i, This sectior merely relocates ar existing provision of

C-de of Civil Procedure Sectisn 1254, Restatement >f the existing provision
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is stronsly oppsssd by the Strie Bar Committes (Exhibit I). In the

relocated language, that cozmislee sugwests thobt the word "shall” be

changed 42 "may." As the commitvtze ohserves, the effect of the change

would be to leave costs (in the case of new =“rials) to the discretion of the
trisl court., We have a separate gtudy on this natter, and we suggest that
we defer consideratior of whelther any change should be made in the existing
law.

Section 15 (Chopter 1}. The State Bar Comittee favors the depositing

af probable just compensation, even though it opposes any extension of
"immediate possession' (Exhibit I).  Mr. Wetber proposes  that such
deposit be made mandatory in all cases (Exhibit VI).

The Department >f Public Works suggests Iwo changes to proposed
Section 1268.02, The Tirst sursestion, in effect, would permit recoupment
+f an excegsive withdrawal prior to final judrment. We do not believe this
+05 be g desirable change. The sscond suggestlion would permit the trial
court to stey its redeterminastion of probable Just compensation wntil after
any motion for new trial has been determined. This appears to be a
desirable changes and the staf? recommends inclusion ¥ the language suggested
by the department.

With respect to Section 1258.05(e}, the department suggests that the
Lond be made mandatory if demanded by the condemnor. Counsel for property
ovmers, howsver, ohserve that any provisiosn for mandatory bonds in effect
negates the privilege to withcéraw {Exhibits VITI and XV). The staff recormends
that no chance be made in the proposed subdivision,

The department and osther public agencies suggest that Section 1258.09

he expanded to alsd provide that affidavits or sther svidence offered to
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Sbtain an order fixing proboble compansation, or to increase or decrease
the amount determined, may not be given ir evidence op referrad to n trial
of the issue of compensation,

The deportment apparently fears that the azpraiser who submitted the
appraisal report that served as the basis for the order determining probable
Just compensation will be subject to impeachment at the trial >f the case by
showing his prior inconsistent statements in ihe appraisal report presented
in the proceedins o determine vprobable just compensation., We suspect that
& property owhner might likewise be subject to impeachment if he made state-
ments in an effort to obtain an increase in probsble Just conpensation and
then appeared at the trial. Consider als:z the problens of withdrawals by
persons holding separate interssts in the same parcel,

The staff believes that it ig unlikely that the evidence used at the
hearing to determine probable just compensati-n will be used to impeach at
the trial. Apparently, however, the public agencies fear that such evidence
may be ussd against them at the trial. As a proctical matter, we suspect that
public agencies will be more Likely to make hirher deposits if the svidence
that supports them cannot he ased azalinst the cgency ot the trial. Hence,
we believe that the swisestion of the departmert is 2 desirakle revision.

We have considerable difficulty in framing; the language to effectuate
the suggestion., We suggest that Ssction 1238.09 be revised to read:

1268.09, Neither ihe amsunt depositad nor any amount withdrawn
pursuant to this chapter shall be giver in evidence or referred to

in the trial of the issue -7 corpensetion., N> reference shall be

made in the trial of the issus of compensation to the fact that 4

party has or has not offered evidence or any particular evidence

in connection with o deposit or withdrawal pursuant t- this
chapter.

The Bank »f Anerica corplaing that withdrawal procedure, and specifically

Section 1268.04, requires sewvice »f the application for withdrawal only
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vpon the plaintiff (Exhibit V). Sinece 1957, however, the plaintiff has
been required, in effect, to serve all parties having an interest of record
as it remains liaple to defendants not so served. See subdivision (c).

The views of the bank would nob appear o neccssitate change in existing
procedure.

Messrs., Attie, Metzer, ard Barr suggest Shat Section 1268.04 be changed
ta require railing >f a copy of the application for withdrawal "to the
plaintiff as per its address oun the complaint,” rather than being served
or the plaintiff. The staff would suggest, instead, that reference he made
in the cormmert to the applicability of the general provision for service by
nail upon a party who has appeared in the proceeding.

Mr. Linneman suggests that propossed Bsction 1248,07 be clarified to
1imit the waiver >f defensss %5 the particular parcel for which the deposit
was made, A8 the effect of this suggestion i1s the intention of the existing
language, the staff suggests that the point be made in the commant to the
section, rather than by change °f the proposed statutory language.

The Attorney General oT the State of Washington suggests that service
of the application for withdrawcl should be the function of the condemnee,
rather than the condenmor (Exhibit XIV). N:twithstanding the abstract
logic of the suggestion, the 2xisting procedurc appears to have worked
satisfactorily and the staff sursests that no change be made in existing
procedure. One advantage >f the existing oractice is that the condemmor
knows with sreater certainty that potential claimants have been served.

Chapter 2. With respect to this chapter, which provides for immediate
possession in three distinet classes of cases, the comments generally divide

as to whetner the commentator ig condennor or condenmiee,
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The State Dar Committes particularly spposes ex parte procedure
{Exninit T).

¥r. Pegran welieves that tle provision for a 90-day extension in
Section 1259.02 will substanticlly =liminate use of the section (see letter
attached to Exhitit I). He alss believes that the requirement of a noticed
motion will zlinirate the effccitivensgs of Section 1259.03. The views of
the Department of Public Works are similar (Exhibit II). Mr. Webber suggests,
in effect, n form of noticed motion procedure for all (including existing)
immediate possession cases (Exaibit VI). Pacific Lighting Companies
surgest, in =2ffect, that noticed motion procsdure, rather than ex parte
applications, b2 provided in all irmediate poscession cases (Exhibit IX).

Mr, Blade also would require noliced motlon procedure irn all cases (Exhibit XV).

Although these conflieting views and the reasons supporbing them have
been given meticulous atternvion by the Commission heretofore, the staff
recommends the merging of Sectisns 1259.02 and 1259.03 into a single procedure
invalving notice to the property owner priosr o the making of the order
determining probkable just compensatizn r the order for possession prior to
Judgrent,

The public zpencies (E;QL: Department of Tublic Works; Exhibit II)} suggest
that the determination of the »ight to take in Sszetisn 1269,03 be made final
and appezalable. Although that suggestion has considerable merit, it would
be necessary to specify whether an appeal would preclude an order for
possession pending disposition 2f the appeal,

AlL of the non-governmertzl public utilities point cut that subparagraph
(L} »f subdivision 1259.03(c) should be deleted, as it is utterly impracticable
for the utilities to obteln & cortificete of sublie convenience and necesgsity
to support each perticuilar property seguisition (Exhibits ITI, I, XIX).
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The staff therafore recormends Acletion of the subparagraph, Pacific
Lighting Compenies slso polns  out that parsgroph (2) of subdivision ()
seemingly requires Lhe pleintiff to show the lock of any nardship of
possession being taken to the cwner or occupant., Rather than changing the
proposed lanpuage, the staff would recommend +that the corment to the section
indicate thus proof by the plaintiff of the absence of hardship is not
necessarily required.

With respect to Section 1259,04, extensicn of the period of notice to
the property owner from 20 ito 30 deys appears to be opposed only by the
Los fngeles County Flood Control District (Exkibit XIT).

Sectisn 1260.05 is roundly conderned by all public agencies. BSee
Exhibits IT, Vv, XVI, and XVII. The Department of Finance argues (without
nerit, we believe) that the reguirement of poyment of interest if the
deposit is not mazde could be held ts constitute an unconstitutional gift
of public moneys (Exhibit V}. The Department =f Public Works notes that the
section "presemts a problem and could be easily momended to moke it applicable
t5 all types of property” (Exnibit IT). On the other hand, counsel for
property owners uniformly Tovor greater incensives for the depositing o>f
probatle compensation and some expressly approve provisions calculated ta
make the deposit mandatory., BSee Exhibits I, VI, ¥IV, and XV. The Cormission
will recall that this sectizn, witk its very limited  application and
sanction, results from many dilutions of a gereral proposal that condermees
be given at least a limited vaice in the matier o>f depositing probable
compensation prior to trial. The lack of force of the sxlsting proposal
is appropriately underscored by Mr. Crotty's susgestion that interest be

paid in all cases from the carliest date of "sre-condermation”  (Exhibit VILI).
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The creditabls basis o sppogition or the poart of all public agencies

-

aupears to be that the seciior may serve as “he germ of a much more fleneral

L

provision pernmitting sroperty —imers Lo demand opproxinate corpensation. f
The one specific difficulty with tho sectiorn nentiomed by the public agencies
is that the existing languass "micht be construed to cover large amounts

of property whose highest and best use was not residential but happened to
have one or two residential uni’s therson" (Bxhibit IT).

Th

(o

staff reccmmends no chonge in the sectlion, except for inclusion of

e dollar limdt, such as $50,000, in subdivision {a).

Chapter 3. This chapier, vkich deals with deposits and possession
after judgment snd supersedes Code of Civil Procedure Section 1254, was

mentioned in only = few of the comments. A few attorneys observed that its

provision of & single post-judonent deposit procedure is desirable (.8,

Extibit XV).

The Department >f Public Works particularly approves subdivision (b)
of Scctisn 1270,05 (Exhibit IT). That departnent, however, would make the ;
ragquirement of an undertakins mandatory upon the reguest >f the condemnor, f

Under existing law, the condemnee is entitled 4o withdraw deposits made
- ’ P

after judgmert in all cases; no provision is meds for undertakings. Further, E
interest ceases upon the Jjudpment upon deposit of its amount. The staff
therefore reconmends thet the requirenent of an undertoking remain discre-

tionary with the court., In the absence >f a plausible motion for a new

trial or other exceptisnal circumstance, the condemnee should be entitled

5 withdraw the deposit, afiter judgment, without security.

Soction 15, This article of the Jovernment Code dealing with the

Condennation Deposits Fund is o codification of provisions now found in the
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Code of Civil Procedurs. Tt wos not corpernted upon sxcept by the State Bar
Cormittes wnich specifically ciproves its cadification (Bxhibit I).

Sectisns 17-20. Thess soctlons mersly rmend two improverment acts o

mgke their provisions concerning the dote of wvolustion and subsequent
improvements conform to the cencral provigisne on those subjects in the
Code of Civil Procedure, They were not comented upon except by the State
Bar Cornittee which specifically spprsves their amendment to zstablish
eonfornity between the improvement acts and the Code of Civil Procedure.

In other words, the sections should be made t5 conform to the final recom-
nendation as to the content of Sections 124G, 12h9s, and 1249.1 of the Code

of Civil Procedure.

Respectfully submitted,

Clarence 2. Taylor
Special Condermation Counsel
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HUXTABLE RicHARD L. HUXTABLE
COSKRAN ATTORNEYS AT LAW
4@ S50UTH SPRING STREET » SUIYE B35
LOS AMGELES 13, CALIFORNIA
MAC:son 7-2131

September 15, 1956

John H. DeMoully, Executlve Sec'y
CALIFORNIA LAW REVISION COMMISSION
Room 30, Crothers Hall

Stanford University

Stanford, Californisa, 94305

Re: Immedlate Possesslion in Eminent
Donmaln Proceedings

Deay Mr. DeHbully,

I enclose herewith a copy of the Minutes of the meeting
of the State Bar Committea on Condemnation law and Procedurs,
Southern Section, September 8, 1966, soncerning the discussion
by that sectlon of the committee of the proposed leglislatlon
submitted. It 1s my understanding that the Northern Section
of the Commlttes concurs 1n the view of the Southern Section -
with respect to the preposed Constltutional amendment but has
got 3§t had an opportunity to discuss the proposed Dill in

B‘L’.&l .

These minutes are provided to you under authorization of
the resolutlion ¢of the Board of Governors of the State Bar that
this commlttee 1s authorized to express to your Commission the
vliews of the Commitiee on your tentative recommendations,
however, you are advised that such vliews are those of the
Committee only and not necessarily those of the Board of
Governors.

~Very truly yours,

RICHARD L. HUXTABLE
R1H:s



MINUTES OF MEETING
OF
STATE BAR COMMITTEE ON CONDEMNATION
LAW AND PROCEDURE —- SOUTHERN SECTION

DATE: September 8, 1266 _

PLACE: Suite 535, 458 South Spring Street, Los Angeles, California
PERSONS PRESENT; Richard I, Huxtable, Chairman, Richard del Guercio,
Hodge L. Dolle, Sr., Homer L. McCormick, Jr., Justin M. McCarthy,
and Roger M. Sullivan,

PERSONS ABSENT: George C. Hadley, John N, Mclaurin, Paul E. Overton,
Reginald B, Pegram, and Terry C. Smith,

The meeting was held pursuant to notice to consider a
study of the Law Revision Commission of the State of California
relating to possession prior to final judgment and related prosa
blems in California condemnation procedure, as said study was
revised July 14, 1966, and more specifically to consider REPRINT
SENATE CONSTITUTIONAI AMENDMENT No. 1, proposed by Senator Ccbey,
1967, entitled A resolutionto propose to the People of the State
of california an amendment to the Constitution of the State by
amending Section 14 of Article I thereof, relating to eminent
domain, and REPRINT SENATE BILL No, 2, proposed hy Senator Cobey,
1967 entitled An act to amend Sections 1247, 1249, 1249.1, 1252,
1253, 1255a, 1255b,1257 of, to add Title 7.l {commencing with
Section 1268.01) to Part 3 of, to add Section 124% to, and to
repeal Sections 1243.4, 1243.5, 1243.6, 1243,7 and 1254 of, the
Code of Civil Procedure and to amend Sections 38090 and 38091 of
and to add Article 9 {commencing with Section 16425) to Chaptex
2 of Part 2 of Division 4 of Title 2 of, the Government Code
and to amend Sections 4203 and 4204 of the Streets and Highways
Code, relating to eminent domain.

gaid matters were discussed in general and specific te-:i.,
and each of the members attending was asked to express his own
views respecting the sgame., Member R. B, Pegram, being unable
to attend the meeting in person, had theretofore submitted his
opinions in writing, by letter dated August 24, 1966, copies of
which were distributed to the membership of the Southern Section
and a copy of which is attached to the original copy of these
Minutes,

The action of the persons in attendance at said meeting
ware as follows;

As to REPRINT SENATE CONSTITUTIONAL AMENDMENT No. 1, it
was moved, seconded and carried that said proposed Constitutienal
Amendment be disapproved in its present form,



The members were unanimous in their opinion that the
power to designate the publig agencies or persons who may
obtain an order of immediate possession or the power to desig-
nate the public purposes for which such an order may be cbhtained
should not be delegated to the Legislature and , therefore, any
amendment which would extend the scope of the present Constitu-
tional provision should clearly specify the public agencies and
the purposes to which the power is extended,

Three of the members present felt that there should be no
extension or broadening of the power of immediate possession
whatsoever, One member felt that any broadening of the power
should be on a ‘"very selective basis*, and, as to any such ex-
tansion of the power, it should be exercisable only after
judicial determination in proceedings of which notice is given
to the owners and occupants of the land. One other member was
of the opinion that any extenzion of the power should relate
only to those uses which require assemblage of substantial areas
of land where the substantial part of the area has already been
acquired and where a substantial hardship will be suffered if
the condemnor is required to delay its project during the normal
course of judicial proceedings in acquisition of the remaining
parcels. Comment was made by others that in such circumstances
there should be some showing that the condemnor has theretofore
proceeded with diligence.The last member felt that the only ex-
tension of the power of immediate possession should be to School
Districts for classroom purposes only and that such order would
be obtainable only where there has been judicial determination
in which proceedings of notice has been given to the owners and
occupants of the land (1) that there is a need for such order
in consideration of the comparative hardship of the parties,

(2} The date upon which the order should become effective, which
shall not be less than thirty days following the date of the
order, and {3) the amount sufficient to guarantee the payment

of probable just compensation to the owners and occupants.

A substantial majority of the Committee was of the opinion
that in the event there should be an extension of the power to
obtain an order of immediate possession, that the need for such
an order and the amount of probable just compensation should not
be the subject of ex parte proceedings.

As to REPRINT SENATE BILL No. 2, the action of the Committee
in attendance was as follows:

Sections 1 through 4 and 11: It was moved, seconded and
passed that the legislation proposed to be repealed by said
Sections should not be so repealed unless other legislation is
enacted to cover the same subject matter and that reference be
made to later recommendations of the Committee respecting such
proposcd substitute legislation,




Section 5y It was moved, sceconded and passed, that
no action he taken with respect to Section 5 in that the
amendment sought thereby is nacessitated by the proposed
enactment of Title 7.1 and that reference be made to the
Committee's recommendations with respect to that proposed
enactment.

Section O3 It was moved, seconded and carried, that
no separate action be taken with respect to the proposed
amendment of sub-section (a) except by reference to the recom-
mendation of the Committee with respect to Section 7 of the
Bill, and that proposed sub-sectieon (b) be disapproved in
that it is ambiguous and does not clarify existing law,

It was the feeling of the Committee present that a
simple statement that "any increase or decrease in market
value prior to the date of valuation that i1s substantially
due to the general kxnowledge that the public improvement or
project is likely to be made or undertaken shall be disre-
garded*, is meaningless in that it fails to clearly state
what the unltimate effect of the rule should be, The rule as
stated may be applied to the end that if an individual sale
haa been decreased by knowledge of the impending construction
of the public improvement, that decrease must be ignored and
the sale must be accepted as a fair market transaction and a
proper basis for expert opinion, The effect of the rule then
would be to place a decrcased value upon the property being
taken. The same language may be urged to mean that a sale
which has been so influenced is no longer relevant to the
determination of the value which the subject property would
have had were there no advance knowledge of the impending
construction of the public improvement, In Atchison, Topeka
& Santa Fe, R.R.Co. v. Southern Pac. Co,., 13 C.A, 24 505,
517, the rule was applied with the effect that decreased sales
were accepted "as is" and the owner's compensation was thereby
less than the value the property would have had were thexe no
advance knowledge of the impending public improvement while
in Buena Pavk School Dist. v. Metrim Corp., 176 C.A. 24 255,
259, it was observed that the Court could have "advised the
jury that they should treat the property as having the valune
it would have had, had no preliminary action been taken"by
the public agency. Irrespective of the precise wording favored
by any particular member of the Committee, the Committee
present unanimously favored the view that the subject matter
in question shculd be left to the discretion of the trial and
appellate Courts.

Section 73 It was moved, seconded and carried, that

proposed Section 124% be disapproved. The majority of tb-
committee was of the opinion that there should be no change
with respect to the fixing of the date of valuation unless such

3.



would relate to the protection of the owner from the effect

of the condemnor's delav in proceedings in a declining market
such as by giving the owner the option, upon notice sufficiently
prior to the time of wrial, o have the date of value fixed as
being either the date of issuance of summcns or the date of
trial.

Section B It was moved, seconded and carried that
the proposed amendment of Section 1249.1 to add subparagraph
{b} be approved providing that the same language appearing as
a portion of Code of Civil Procedure Section 1249 be deleted
{said deletion is contemplated as a portion of the amendment of
that Section in Section & of the Bill, however, other proposed
amendments of Section 1249 proposed by Sectionéhave heretofore
been disapproved by the Committee),

Bections 9, through lls Moved, seconded and carried that
the amendments contemplated are necessitated by the proposed
enactment of Titles 7.1 and reference is therefore made to the
recommendation of the Committee in that respect.

Section 12; Moved, seconded and carried that the pro-
posed amendment of Sectionl255a be approved.

Section 13 It was moved, seconded and carried that
no separate action be taken with respect to this section other
than by reference to the Committee!s action upon the proposed
enactment of Title 7,1.

Section 14: It was moved, seconded and carried that the
proposed amendment of Code of Civil Procedure Section 1257 re-
stating the rule presently contained in C.C.P. §1254(k) be dis-
approved in its present form, but that the same be approved if
the word "shall" appearing in line 20 page 13 of the proposed
Rill be changed to the word *may".

Thoe madijority ol tha Committee was of the opinion that
the assesnsmont ol costs against the property owner in new trial
should be subiject toa the discretion of the trial Court. One
member obgerved that if the new trial was obtained by the owner
upon the grounds of insufficiency of the evidence to justify
a verdict or newly discovered evidence, the assessment of the
costs of the second trial against the property owner may be
justified, however, if the new trial was granted becauge of
error at law objected to by the owner at the time of the first
trial, misconduct of the attorney for the condemnor, misconduct
of the juror or other circumstance beyond the control of the
property owner, costs of the second proceeding, which ie the
only proceeding in which the owner has had an opportunity foo
a fair determination of just compensation, should not be t&
against the owner. It is possible that the latter applic~ ..on
would be held unconstitutional under the rule of HeimP.un vs,




City of L.A., 30 C¢al.2d 746, 752-753,

Saction 15, It was moved, seconded and carried that
S8ection 15 be disapproved in its present form.

Although the Committee pregent was unanimous in its
disapproval of Section 15, there was no discernibla majority
opinion with respect to anv specific reason for its diss
approval, other than {1} the Committee disfavora the exten-~
sion or broadening of the power of immediate possession by
delegation of the power to specify the agencies and purposes
by whem and for which the power may be exercised to the
legislature, (2) a substantial number of the Committea dis-~
favor any hroadening of the power of immediate possession at
all, {3) other members of the Committee feel that any broad-
ening of the power should be constitutionally limited to
specific public agencies for specific purposes, (4) some
members feel that any broadening of the power should require
judicial determination after notice of all elements affecting
the order including the need for the order, the time which
shoull #lapse before the order becomes effective and the amount
which should be deposited to secure payment of just compensa-
tion, (5) some members felt that provision should be made for
recovery by the owner of additional damages, not otherwise
recoverable, which are proximately suffered because of the
granting of the order of immediate possession, such as losses
due to interruption of business, which would not have been
suffered in the ordinary course of proceedings, additional
costs of moving inventory which might have been avoided in
the ordinary course of proceedings, or the inclusion of inven-
tory and other items of personal property as items taken and
for which compensation must be paid, losses suffered because
of hasty purchase of new property to replace that being taken,
etc., and@ (6) most members felt that expartelshould be avoided
wherever possible, Pmcndn,f

It was further moved, seconded and carried that Chapter
1 of proposed Title 7,1 is approved in principle by the Com-~
mittee,

All members of the Committee presgent felt that many
hardships toc the owner could be avoided by making available
to him all or a substantial part of the just compensation to
which he will become entitled as early in the proceeding as
possible, Some menbers of the Committee felt that the only
benefit which should result to the condemnor by the owner's
withdrawal of funds would be an irrevocable waiver of any
defenses relating to the public use and necessity while
others felt that such withdrawal should entitle the conde~:u-
ing agency to an order of immediate possession, effective at
a date sufficiently after the date of the withdrawal te afford
the owner an adequate opportunity to consummate whatever

5.



transactions are secessary «nd to move from the premises.

Sectlon lh: Tt was moved, seconded and carried that
the proposed addit:ons to the Government Ccode, requiring that
interest bhe paid to the depositors in the condemnation deposits
fund in the State Treasury is approved without its reference to
proposed Title 7.1 of the Code of Civil procedura,

Section 173 11 was moved, seconded and carried that
the Commitiee disapprove the amendment of Government Code
Section 38090 to provide that the date of value for parties
waiving trial under the City Park & Plavground Act of 19502
should be determined in accordance witn Section 1249a of the
code of Civil Procedure as proposed by Section 7 of thia Bill,
be disapproved cn the grounds that the adoption of paid Bection
7 has heretofore been disapproved.

It appears that the majority of the Committee is of the
opinion that the same date of value should be applied to the
owner who waives trial under the Park & Playground Act of 1909
as would he applied were he to demand a trial and, therefore,
the intent of Secetion 17 to establish consistent dates of valua~
tion is approved.

Saction 18; It was moved, seconded and carried that
ameadment of the Goverawment Code Section 38091 to state a rule
with respect to the ilnclusion or exclusion of improvements
placed orn the property at or about the time of the bringing of

the action which is consistent with the “gervice of summons
rule in convential actions is approved.

sectior 19: It was moved, seconded and carried that the
propoaed amarndment of Section 4203 of the Streets and Highways
Code ta provide that the date of value shall he determined in
aceardance with the provisions of Code of Civil Procedure,
Sect ion 124493 as groposed by Secthon Y of this Bill is dis-
approved, in that said Sectron 7 wans proviously dimapproved by
the Commititco, but that the inteant of Section 17 to establish
4 rule consisteni with the rule respacting date of value esta-
hlished by the Code of Civil Procedure is approved,

Section 201 It was moved, seconded and carried that the
propesed amendment of Section 4204 of the Streets and Highways
Code to establish a rule respecting the treatment of improvements
placed upon the preoperty at or about the time of the bringing
of the action and consistent with the "service of summons" rule
of the code of Civil Procedure is approved,

T wan turthor moved, seconded and carried that RicY
.. Huxtable, the Chairman ot the Committea, or such othro member



ot the Committee as ne should appoint for such purpose,
shall ba authorized to appear before the Senate Fact-
Finding Committee on Judiciarv of the California Legisla-
ture, Tuesday, Scptember 20 and Wednesday, September 21,
at the Dlaqeylaﬁd Hotel, ir the Oity of Anaheim, and to
testify with regpect te ths riews »f the Committee herein-
before stated, with the understanding that his testimony
shall concern the views of the Tommittee and not the views

of any specific individual,

Re;pﬂe%{ 1y q ltuﬂd
'//
~— //,

RICHARD Tie mm Chairman



STATE OF CALIFORMIA [RAMNSIFORTATION AGENCT o o L . EDMUND O. BAOWN, Gorarmer

DEPARTMENT OF PUBLIC WORKS ‘ .
DIVISION OF CONTRACTS AND RIGHTS OF WAY (L..GAL) @
3540 WILSHIRE BLYD., SUITE 1100, LOS ANGELES PO0CS .
Telephone: 385-0431
August 24, 1966

Richard L. Huxtable, Chairman
Committee on Condemnmtion

Iaw and Procedure

458 So. Spring Street, Suite 735
Los Angeles 13, California

Dear Dick:

Re: [aw Revision Commission's Tentative
Recommendation Re Possession Prior
To Firal Judgment

Since I have for some time now scheduled an out-of-the-country trip
for August 30, 1966, I am acting on your suggestion to:.submit my
comments to you and the members of your committee in writing.

A major revision is proposed concerning Article I, Section 14 of the
California Comstitution. Basically the proposed amendment would per-
mit any public agency authorized by the legislature to take possession
of property prior to entry of judgment. The authorization for such
possession is contained in this same proposal of the ILaw Revision
Commission and will be discussed later.

It is doubtful that such a recommendation will be approved by elther
the legislature or the voters as both have recently turned down
extension of the right tc immediate possession.

The broadening of thé pwer'of immediate possession has to my knowledge
not been requested by any agency nor has there been & demonstration of
the need for such broadening.

The accompanying legislation proposed by the Iaw Revision Cammission
demonstrates that if the power of immediate possession is to be expan-
‘ded, more restrictions will be placeduupon the agencies who will use
the new power. It is my belief that these edded restrictions, particu-
larly the authorization for the court to extend the time after whieh
an agency may take possession, will discourage any use of thie
broadered power. It will be impossible for an agency to plan any con-
struction until 1% is assured that it can get possession of the pro-
perty. When 8 court can extend the time after which the agency may
take possession, the agency would be under great risks to schedule
any financing or construction prior to actual acquisition.

At the present time, irmediate possession can only be taken for
regervoir and right of way purposes. Where condemmation is imvolved
for these purposes there are usually a large mumber of parcels which
are affected. To delay the construction of these facilities until all
properties have been acquired would vake these properties off the tax
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rolls long prior 4o aciwal need.

Privately owned public utilities would undoubiedly oppese such an
amendment due to the fact that publie utility districts could take
immedlate possession of the privately owned public utllity farilities.

Turning now o the proposed statute whieh accompanies the proposed
Constitutional amendment, there are several secilons which should be
commented upon.

Sectlon 1268.02: In the last sentence of this section there is a
provision which provides that the court mey nou redetermine just com-
vensation.to be less than the toisl amount whick has been previously
withdrawn. This provision should be modified to permit & court,
affer it has denied 2 motion for a new trial, o either redetermine
the probable just compensation to be the amount of the verdict or to
at least require 2 bond on the amount in excess of the verdict.

This modification 1s reasonmable in that before *he probable jJust com-
pensdiion would be redetermined, both a jury and the court would have
passed on its propriety. It would alsoc put the rroperty owner on
clear notice that the excess amount of the verdict is not clearly his,
Also certain constitutional guestions are here involved.

Section 1268.03 {e}: This suvsection gives the trial court discretion
in requiring an undertaking where the trial sourt nas authorized a
withdrawal which is claimed by another pariy or <o which another party
may be entitled. Subdivision "c¢" of this same section provides that
the condemnor is liable o all parties having an interest of record
who are not served. I therefore believe that the undertaking should
be mendatory because in many cases it is impossible to serve all
parties, and under this subsection, withdrawals are permitted even
though all parties of record are not zerved. .

It should be noted in ihis comnectiion that the condemnor mst PRY
the premium for any undertaking (see subdivision ).

Section 1268.09: Tnis section is a restatement of the Code of Civil
Procedure Scetion 1243.5 that: "The amount deposited on any amount
withdrawn . . . shall {not) be given in evidence or referred 0 . . .".
Undex the vproposed legislaticn, there would undoubtedly be more hearings
on the subject of probable just compensation, therefore, both property
owners and condemnors would rely upon evidence supporting their respec-
tive positions which would not necessarily be the same as would be
given at the time of trial. Therefore, in order to more Pully comr
with the intent of the present law there should be a modificatior of
this sectlon which would clearly provide that the affidavits or other
forms of evidence given in support of .an order fixing security shomld
be given the same protection as provided now to the amount of money
withdrawn.
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Section 1269.02(d)1}: This zecvion provides that in a case where a
condemnor has 2 coaclusive presumptlon of necessiiy the court ma:y con-
clusively stay an oxdos for possexsion for a period of 90 days. Whene
ever such 5 provision for a Siay is provided, a public agency in order
=0 protect itself must take lzmediate possession sufficiently in advance
S0 28 1o prevent any stay which might be granted from affecting it
eonstruction schedule. Wiere such a provision is provided, the net
effect iz Lo remove *he whole purpose of' the sectlon and to make condem-
nors shy away from the use of the section. If' condemnors do use the
section it would be necessary Lo take possession far enough in advance
to effectively prevent any stay from interfering with the plans and

thus cause 2 removal of the oroperty from the tax rolls long prior +o

1is actual nd=d.

1269.03: This rection provides for ail public agencies to take immediste
poesession of properiy; hovever, it also provides that before this can
be done a noticed motion must be made and that the court may, in effec:,
determine the date om which the condemnor may take possession by welgh-
ing the hardshir tc the owner agairst the need of the condemnor. As
stated previously, such a restriction severely limits the probable use
of tnis seciion.

If ¢his section is avproved there should be a provision nroviding that
av the noticed hearing <he question of public use and necessity should
be firally determined and an sopealatle crder ontered. Obviously this
guestion of public use and recessity shonld be determired prior to any
change of possession so as o work the least hardship on both the
condertior arnd the condemnee.

1269.05: This szctlon gererazlly provides thet a home owner my require
2 deposit be made at Liz, -hec home owner's, aoptien. ¥Ho demand for

this section has been shown ror does there appear ‘o be any need for

it. Until such time ag the need for this type of legislation is fully
studied, and until the effesis of such a provision on both the condemnor
and the condemnee can »he ungerizken, 1t is my recommendation hat the
section be deleved from tre oroposed legislation.,

1247{k}: This section should he clarified so as to specifically provide
“hat there is no discreiicn in the trial court in regard io regulating
the right to possession where it is provided in other sections that

She court bas no discretion.

1249(b): GCeneralir this seciion, which provides that an increzse or
decrease in market value duie to the general knowledge of the public
improvement is not be be considered, is 4 rood ices. However, it wou .
seem that this section is not tre proper place for such enactment. .
careful study will te necessary Lo set forth the rmanner in which this
issue is raised. For exanple, it wiil need o be determined whether
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sales sre comparable o not cowuparable because either the subjeet
property or the szale Is enhanced or blighted; or whether the sale
should ve allowed into evidence and then the apnraiser allowed to
"adjust" the price of the sale to tzke into account the effect of

the emnancement or biight.

1249.a:  This iz a general change irn the approach o date of value.
Geperally it provides that the date of value shall be the date that
possession was taken or six monthe after the Tiling of the complaint
{if trial is had withirn one vear). The "six monih" rule is generally
of little benefit to the condemnee in a rising market or o the con-
demnor in a falling merket. Sales after the date of value are generally
a2llowed and even though the jury is instrucied on 1he date of value

we ali know that they often take suen later sales ino s&cecount. Thus
the so-called advantage of a six month's later daie of value will be
culwelgned by the delay of niring appraise*c VEere 4 property ouner
desires an early appralssl of his UTOP@TLY in order to more adegquately
negotiate with the condemning agency. Tt will also discourage settle-
mentis untll after the six ronih period bas passed in order to be
assured of the lales t valuation wher there i1s 2 rising market.

There is also a change n ithe wording of the section. Under the
proposed leglslaticon ithe dote of valuation is devendent on the date
that the issue az o commensation is tried. With this provision in
effect it will be more difficuls to ob.ain a bifurcation of a 4rial
in order to iry special issuss which ray irastically affect any
appraisal made of the properiy. ¥ithout sueh bifurcation witnesses
may have tc be prepared Lo tesuily on iwe or more legal theories.
Such a change in the law shouild be resisted by bolh condemnors and
condemnees, as well as the courts, tecause the bifurcation of issues
tends to decrease the costs of appraisals and 1o decrease the number
of “rial daye necessary oo vy & case. In short, 3ection 1249.a
wends to complicate the law conecerning the date of value without any

real substantial ccrresponding berefits to either the property owner
or the condemnor.

Section 12hk.a(c): 7This seciion nas been amended so as to provide
tnat appraisal fees and atiorney fees may be recovered on an abandon-
ment even though they were incurred prior %o the commencement of the
proceedings.  Any such evPenses, rad no suit been filed, would have
been the responsibilicy solely of the property owner. < would seem
that there is 1ittle Jugt1f1ca::on in providing & windfall to a property
ovner merely because a suit was filed.
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Section 125%.b: Section 1255.b{a}t and the last sentence in 1255.38(b)
should be deleted as they provide for interest accruing under Sectlon
1269.05. As I bave previonsly indicated T object to Section 1269.0%
un:iil a thorough study is . made of +his subject and therefore these
sections should also be deleted.

Fost coirdially yours,

~

N \\] \ \\ ‘
W N {f\\t&:\\f\
. T, Payam N

ec:  wichard A&, Dol Gueredld
Hodge L. Dollce, 3w,
Guorge C. iladley

liomer L., MeCorilci, J1°

Justin M. Helarthy
John N. McLourin
Paul I, Overton
Terry C. Smith
Roger M, Sullivan
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STATE OF CALIFORNIA—TRAMSPORTATION AGENCY EDMUND G. BROWN, Governor
CEPARTMENT OF PUBLIC WORKS ' o
DIVISION OF CONTRACTS AND RIGHTS OF WAY (LEGAL) _ -ojj‘
1120 N STREET, SACRAMENTO 3=t

September 1, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University

Stanford, California G4305

- Dear Mr. DeMoully:
Re: Tentative Recommendation Relating to Condemnation

Law and Procedure #5 - Possession Prior to Final
Judgment and Associated Problems.

By letter dated August 3, 1966, you have requested the
Department of Public Works to comment on the tentative
recommendation of the Commission on possession as
revised on July 30, 1966.

The Department of Public Works has made four separate
orel presentations to the Taw Revision Commission
concerning its comments and suggestions with respect
to the proposed constitutional amendment and statute.
There are several additional comments and suggestions
that we ask the Commission to consider.

Section 1247(4)

This section was added to incorporate the phrase
found in C.C.P. §1254, providing that the court may
"...stay all actions and proceedings against the
plaintiff..." arising from possession of the property.

In order to do this, the Commission has added provisions
which gives the court the power to regulate the right

to possession and to enforce its order. The danger of
this section as presently drafted is that it appears to
give the court some discretion in areas where under the
specific provisions of the proposed statute no discretion
is intended. If this section is clarified as specifically
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stated above the section would be relatively innocuous.
The comment indicates that this is merely a codification
of the court decisions, but the section as drafted is
broader.

Section 1249

On page 79, the comment states that the increase
or decrease in market value due to the general knowledge of
the public improvement is not to be considered in arriving
at the amount of severance damages and spzcial benefits
in addition to the wvalue of the property. While this
concept is correct insofar as the value of the part taken
end the value of the whole property in the before conditisn
is concerned, the effect of the public improvement must be
considered in regard to the questions of severance damages
and special henefits. Section 12M9(b) may be appropriate as
an isolated statement of theoretical law. However, there
are serious implications in its practical implementation.
Certainly this section should not be used as a stepping stone
to raise issues of "blight" without substantial proof thereof.
The comment of the Commission following this section indicates
that there is uncertainty in the law as to whether "blight"
may or may not be considered. Actually the cases, when
carefully analyzed, turn on the basis that there was no
conerete evidence of such deleterious effect on the property
taken aside from mere speculation by an expert witness testi-
fying for the property owner. Such unfounded speculation has
always been condemned by the cases (Sacramento and San Joaquin
Drainage Dist. ex rel. State Reclamation Board vs. Reed,
215 C.A. 24 0} and 1t Is our fear that this section wculd
open the door to the claim of "blight" in many cases where
absolutely no proof of such effect could be factually estab-
lished. That such an unfounded c¢laim, however, can seriously
prejudice a jury, is plainly evident. A careful analysis of
the cases shows that the rule in regard to "enhancement" is
much the same as the rule in regard to "blight". Thus, the
case of San Diego L. & T. Co. v. Neale, 78 C. 63, T4-5,
indicates that while provablie increase in value caused by
knowledge of the public improvement may not be considered
as part of just compensation in valuing the part taken,
mere speculative claims of inerease in value, not capable
of factual separation from the general market, may not be
deducted from the market value of the part taken.

The comment purports to "change"” the rule as to "blight" to
correspond with the rule as to "enhancement". The danger
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is that the court will interpret such a "change" to open the
door to unlimited speculation on the "blight" issue. It is
suggested that very careful consideration be given to the
practical application of such a purported "change” or
'elarification” in the law.

Perhaps an approach on the evidentiary level would be more
appropriate. This cculd be accomplished either separately
or in connection with a change as proposed in Section 1249,
Thus, such questions as the effect of the general knowledge
of the public improvement on comparable sales, whether
favorable or unfavorable, should be spelled out. Whether
such an affected sale should be considered noncomparable
because 1t is affected by the general knowledge of the
improvement or whether the appraiser should be permitted

to make some adjustment in the price of the comparable sale
to reflect the effect of such general knowled%e should be
thoroughly studied before any general "change" in existing
law is made as proposed in Sectlon 1249(b).

Section 1249(a)

The content of this section has been substantially
changed by the Law Revision Commission. The essence of the
change is to make the date of valuation six months after the
filing of the complaint where the trial iz had within one year
unless the delay is caused by the defendant. The Department
generally agreed with this approach to determine the date of
valuation in the spirit of compromicse because of the original
proposal of the Law Revision Commission to make the date of
value the date of possession or date of trial, whichever was
earlier.

Complications are introduced by this section which are prob-
ably more detrimental to the property owner and the condemnor
than they are worth. For example, it will be impossible for
a property owner without extrz expense to obtain an early
appraisal of his property unless six months have passed after
the filing of the complaint. No appraiser can make an early
firm determination of value. Negotiations for settlement
will thus be impaired by urncertainty. If a property owner

or a condemnor does obtain such appraisal then it will have
to be brought up to date. At the same time unless there is

a very unusual market the actuzl increase of value in six
months! period would normally not compensate for this
additional expense. The failure to maintain the Murata rule
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and also the statement in the comment that a mistrial
eliminates the attempted trial for purposes of date of
valuation, opens the door to invited misconduct. Such
should not be encouraged by any statute.

An additional problem is presented because the date of
valuation is fixed by the date that the "issue of compensation”
is brought to trial, rather than the date of commencement of
trial. Often there is a contest of an issue which could be
more easily and economlically settled by a bifurcated trial.
After such early determination of legal issues, both sides
are able to instruct thelr appraisers according to the law
as determined by the trial judge on the first hearing.

The present practice is to request a bifurcation of the
trial to settle such an issue. Under the law as proposed,

a condemnor would be encouraged to oppose any such bifur-
cation so as to prevent a delay in the trial of the issue of
compensation. This would force both sides to have their
appraisers prepare the case on two or more different legal
theories and thus add to the expense and uncertainty. Since
the trial of special issues in condemnation cases provides
for a desirable and worthwhile procedure, its use should not
be discouraged by a date of valuation statute which will
bring about its disuse in order to preserve an earlier date
of valuation. Such bifurcation of issues is usually bene-
ficial in that it decreases the number of court days required
to try a case and may bring sbout a settlement.

Section 1255a(c)

This section increases the costs that a condemnor
must pay for the abandonment of an eminent domain proceeding
by including appraisal fees as well as attorneys' fees
whether or not the action was abandoned 40 days prior. to.
trial. This section provides that in addition to appraisal
fees and attorneys' fees incurred after the proceeding is
commenced, appralsal fees and attorneys' fees incurred before
the proceeding was commenced shall be recovered. It is our
opinion that aporaisal fees and attorneys' fees incurred by
the property ovmer prior to the commencement of the proceed-
ing should not be paid by the condemmor. Only those costs
incurred as the result of the proceeding should be borne by
the condemnor. Appraisal fees and attorneys' fees incurred
by the property owner pricr to the commencement of the pro-
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ceeding could very well be for the purpose of dissuading

the governmental agency from the acquisition of the property.
These fees and expenses were not incurred for the purpose of
defending the condemnaticn action, but were incurred for the
purposes of preventing the condemnation action. The date of
filing of the action would seem & more reasonable date for
determining which fees and expenses are to be pald by the
condemnor. The allowance of fees for services rendered before
the proceeding was commenced could prove to be incapable of
exact determination and subject to dispute and abuse.

Section 1255b

We object to 1255b(a)li and the last sentence in
1255(b). These additions to this section provide for interest
accruing under Section 1269.05. We have commented on our
objection to Section 1269.05, and for the same reasons the
provisions here should be deleted.

Section 1268.,02

The last sentence of this section provides that the
court may not determine probable just compensation to be less
than the total amount previously withdrawn. We believe that
this provision should be modified sc that the court could
redetermine probable just compensation to be the amount of
the judgment even though a greater sum had been previously
withdrawn. The early return to the public agencies of this
excess amount 1s necessary so that property owners will not
have time to encumber or invest the withdrawn amounts and
to put the property owner on notice that the excess amount
withdrawn over and above the judgment is due and owing the
condemnor. We suggest the following 1angua§e be added at
the end of the section to read as follows: "...unless the
amount withdrawn is greater than the amount of the judgment
in which case the probable just compensation shall be the
amount of the judgment."

After the second sentence the following should also be
provided: "The court may stay its determination of the
amount of probable just compensation until after a motion
for new trial has been determined." The reason for this
provision is to prevent the tying of the trial court's
hands by forcing the court to redetermine the amount of
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probable just compensation as the amount of the verdict
where 1t is going to grant a new trial on the basis of
either an excessively large verdict or an excessively
small verdict. After it has granted the motion for new
trial it may, but is not obliged to, redetermine the
amount as that of the set aside verdict,.

Section 1268.05(e)

This subsection provides that whera the court
determines that an applicant is entitled to withdraw
a part of the deposit that another party claims or to
which another person may be entitled, the court may require
an undertaking. Since subdivision {c) provides That the
condemnor remains liable to all parties having an interest
of record who are not served, we believe that the bond
should be mandatory i1f demanded by the condemnor. The
condemnor may not be able To serve all parties and since
the proposed statute allows withdrawal in such situations,
a bond or undertaking is necessary to protect the taxpayers'
funds. This should not prove too onerous a requirement
since the condemnor is required to pay the premium for the
undertaking pursuant to subdivision (f) of this same section.

Section 1268.09

This section restates in substance the requirements
of existing law contained in C.C.P., §1243.5, that "The
amount deposited ... and the amount ... withdrawn ... may
not be given in evidence or referred to ...". Since the
Commigsion is renumbering this section we belleve that the
concept should be fully stated so as to provide that the
affidavits or other forms of evidence given in support of
an order fixing security should also be given the same
protection as the amount deposited or withdrawn and cannot
be offered in evidence or be referred to in the trial. The
reason for this suggested change 1s that either party might
circumvent the intent of the present law by offering into
evidence or referring to the affidavits or other evidence
used by the other party to obtain an order fixing security
or to obtain an order increasing or decreasing the amount
of probable just compensation. ' :
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Section 1269.02(4) (1)

This subdivision authorizes the court to stay the
effect of an order for immediate possession where it is
obtained in those cases in which the condemnor has a

- econclusive presumption of necessity. We believe that the
court should not be able to stay the order where the
plaintiff is entitled to it, even for a period of 90 days.
Since the resolution of necessity is conclusive and binding
on the court the court should not be able to thwart the
necessity or need for the property by delaying the possession
of the property and the award of construction contracts.

This problem of stays focuses the attention on the whole
problem of the extension of the right to immediate possession.
The Commission is concerned with extending the right and at
the same time providing the property owner with the right

to at least limited "protection”. The net result of this is
that an agency which decldes to exercise its new right of
immediate possession must plan to take possession sufficiently
in advance of its actual need so that no court, no matter how
arbitrary, can extend the time. If the agency does not
follow this procedure, it may be faced with the situation
where it has committed itself to contracts which contemplate
the actual possession of the property on the date it specified
in the contract and not be able to meet its contractual
obligations because of an alleged hardship to the property
owner. This would result in contractors! claims for delay
because of fallure of the condemnor to provide the right of
way as agreed upon in the contract. This power granted to
the court by subsection {d) violates the basic premise
contained in our constitution - that of the separation of
powers. Thne court should not be able to substitute its
discretion for that of the executive branch of government.

Section 1269.03

The effect of this proposed section has been generally
commented on in the first part of this memorandum. Because
this section provides  for a noticed hearing, the question of
public use and necessity should be finally determined at the
hearing. It should be provided that if a defendant fails to
object or to contest, he has waived his right at any future
time to contest public use or necessity. Furthermore, it
should be provided that the determination of these issues by
“the court constitutes an appealable order.
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Section 1269.05

- This section 1s the so-called compulsory deposit for
immediate possession on motion by the propertiy owner, and
takes away from the condemnor the discretion as to whether
immediate possession should be taken of the property. This
section limits the condemnor to the extent that if the depocsit
is not made within 20 days after the order, the moving party
is entitled to legal interest regardless of the fact that
the condemnor does not take pussession. In addition, the
‘deposit of probable just compensation is determined in a
noticed, contested hearing, whereas in all other cases the
deposit in situations involving right of way or reservoir
is accomplished in an ex parte proceeding.

Although subsection (a) limits the effect of this provision
to dwellings containing two or less residential units, one

of which 1s owner occcupied, this section presents a problem
and could be easily amended to make 1t applicable to. all

types of property. An additional problem is presented in
that there is no provision for any bond on any amount which
is more than the condemnor's estimate of probable just compen-
sation. This could be particularly dangerous in the situation
of the single family residence where the pariy making the
request appears in propria persona. He may not be fully aware
that the amount which the court determines to be probable

Just compensation and which amount he withdraws may have to
be paid back to the condemnor. In addition to the penalty
for the payment of interest the condemnor is further penalized
1f it does not deposit the probable just compensation since
subsection {c) of this section does not provide any offset

- to such interest for rents or other income received by the
owner or the value of the owners possession of the property
after the deposit was required. This provision is not fair

to the condemnor and provides a windfall to the owner where
the condemnor is not in a financial position to comply with
the order of the court.

Furthermore, Section (2) of this section, while purporting

to be limited to residential units, is so ambiguous that it
might be construed to cover large amounts of property whose
highest and best use is not residential but happened to have
one or two residential units thereon. The court could
consider that this subsection would apply to such a situation
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and require a deposit to be made on large ranch property or
commercial property improved with one or two units, contrary
to the intent of the draffers of the statute.

Section 1269.05 has most seriocus consequences in that it

would require the unnecessary deposit of public funds where
possession i1s not needed by the governmental agency concerned.
This would prevent the use of such funds for actual construction
or other purposes while the public funds are required to be on
deposit. Thls one feature of the statute could delay the
completion of public works projects where substantial amounts
of money are tied up in court deposits., The Law Revision
Commissicn has not indicated in its study and recommendation
any demand or need for this particular provision and no demand
or need has been evidenced with respect to home owners or
persons living in dwelling units containing two or less units.
No section should be enacted into law without a full study of
the need for such a provision and the final consequences upon
public agencies,

Section 1269.06

This section is good insofar as it gives the condemnor
the right to take possession at a date earlier than it cther-
wise could where it has sought or intends to seek possession
of the property and the defendants entitled to possession
have either vacated the property or withdrawn the deposit.
However, it emphasizes the inequities inherent in §1269.05
in that under $§$1269.05 a defendant may demand a deposit; the
condemnor in order to protect itself may be forced Lo make a
deposit, and the defendant may refuse then to withdraw any
portion of the deposit. In such a situation the money is
deposited and is of no benefit to either the condemnor or
the condemnee. There should be a provision either here or
in some other section which provides that after a defendant
has demanded and received an order and the deposit is made
by the condemnor that the condemnor may then obtain an order
for possession.

Section 1270.05

This sectlon should be made to conform to the suggestions
which we have made above with regard to Sections 1268.05 and
1268.056. The last sentence of Section 1270.05 would accomplish
this. Therefore, in any withdrawal after judgment over
cbjection, an undertaking should be made mandatory upon the
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request of the condemnor; the condemnor would pay the cost
pursuant to the present provisions of §1268.05(f), the
condemnor would recover the premium paid for said undertaking,
and pursuant to the present provisions of §1268. 05(0) the
condemnor would have subrogation rights.

Additionally, as suggested in our comments to §1268.02, a
provision should be added whereby the court could stay its
redetermination of the amount of probable just compensation
until after a motion for new trial has been determined.

We again wish to advise the Commission that the Department
of Public Works is grateful for the opportunity to comment
on the tentative recommendation relating to immediate
possession. A representative of the Department will be
available to answer questions when this matfter is heard
by the Commission.

Sincerely,

/Egiéébfﬂﬁ?qupéibzx
ROBERT F, CARILSON
Assistant Chief Counsel

Encls. 20 copies

cc's to:r Willard A. Shank, A.G's. Office
Norman B. Peek "
Robert L. Bergman
Thomas T. Jordan, Recl., Board
Thomas H., Clayton, Gen. Serv.
Norman Wolf
League of Cities
Russell B, Jarvis
San Diego County Counsel
Santa Clara County Counsel
Butte County Co. Counsel
K. Duane Lyders
Robert W. James, Dept. of Water Res.
John Smock, Judicial Counsel
Richard Allen, Dept. of Water Res.
Dﬁpt. gf Puglic Wks. (S.F. Legal Officei-lO%

" L.A. Legal Office)-10
" " " " S.D. Legal Office)- 5

Los Angeles County Counsel
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John R. De Moully, Executive Secretary
State of California

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Re: Tentative Recommendations of the California
Law Revision Commission Relating te Con-
demnaticn Law and Procedure

Dear Mr. DeMoully:

) Thank you for keeping me inXormed of tihe progress
of the precposed new emingat domain sections.

In reviewing the material vou sent 1 note an area
of particular concern to investor-owned public utilities such
as the one 1 represent, Tnis is the area that would extend
early possession to such utilities in the manner as set forth
in proposed Sectiom 1z6%.03. The procedure suggested in this
section appears to be very workable and certainly ceonsgtitutes
a marked improvement over existing practice, There is how-
ever one requirement appearing in this Section that 174 like
to call to your attenticn for further consideration.

Section 1269.03(¢) sets fortn the conditions which
a court must find to exist before it makes an order tiat author-
izes the plaintiff to take possession. One of these conditions
is that utilities under the jurisdiction oif the Public Utilities
Commission must show that "the public necessity of the proposed
improvement is evidenced or supported by a certificate of pub-
lic convenience and necessity issued by tiie Punlic Trilities
Commission under the provisions of the Public Urilities Code.”
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It was my thougnt that this certificate require-
ment may have been iacluded due to a migundexstanding of
just wien puolic utilities uncer thne jurisdiction of the
Public Utilities Commission obvaln certificates of public
convenlerce and necessity, These certificates are only re-
cuired winen a utility is extending its facilities into
territory not already served sy tne utility. With the pos-
sivle exception of the construction of certain maior gen-
erating facilities tais is, in fact, the only time when
certificates are obtained. The remazrks of the court in
San Diego Gas & dlectric Company vs. Lux Land Company, 194
Cal. App.2d 47Z, at page 473, are called to your attention
in this regard. bDuring my experience of nandling somewhere
around one hundred separate condemmation actions over the
past several years the need for the zacility was evidenced
by a certificate in only one or two cases. This T believe
to be a more or less representative experience for the
utility industry throughout California,

accordingly, it may be seen that requiring a certi-
ficate of public convenience and necessity to obtain posses-
sion is to reguire a whole new, independent proceeding be-
fore the Public Utilities Commission thaf most probably would
not otoerwise occur. In addition to causing utilities a
great deal of extra ciificulty, time and expense, this could
alse have the effect of flooding the Public Urilities Commis-
sion with 4 vastly increased volume of work.

Tae inclugion of the certificate recuirement also
raises a certain inference that obtaining certificates is a
necessary condition precedent to provinz the issue of neces-
sity, whether or not early possession is ever socught, which
of course, as has heretofore been pointed out, is not the
case.

The public interest would appear to be adecuately
protected from an arbitrary exercise of the early possession
procedure by subparagraphs (1) and (Z). 4As we interpret thne
regquirement oI subparagraph (1) waich provides tiaat the court
must fLirst find that tne plaintiff is entitled to take the
property before it orders the plaintifif into possession, such
requirement necessarily includes a finding in favor of the
plaintirf on the issues of necessity, public use and if raised,
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compatibility of location. If this interpretation is in
accordance with ycur intention a defendant would in effect
be afforded all of tihe protection he is now, under existing
law, afforded to keep a plaintiff out of possession; the
only difference being that tne issues relating to the right
to condemn would be tried at the tine early possession was
sougnt rathex than at tne time of the trial of thne valua-
tion issues as is current practice., The "balancing’ in
whici the court is instructed to engage under subparagraph
(2) of course, provides even more protection teo a defendant
and seems to be a reasonable additional reculrement.

For the foregoing reasons it is respectiully sug~
gested that the Commission consider eliminating subparagrapn
(4) from Section 1289.03(c).

This letter nas been discussed and worked on
sointly wicth Mr. Charles Van Deusen of the Pacific Gas and
LElectric Company's Law Department and it is my understanding
that he will be forwardiang to you a substantially similar
letter under ais signature.

May I thani you agailn rox providing me witis the op-
portunicy of making these comments.

Very truly yours,

e AT
AIR}'{AIL : ,.—- . r , e i’ ‘7’__’“ L f’.’/:; _‘,.r
SPECIAL DELIVERY Tom P, h;lzoyf/iﬂ/’

TPG:g: 1

- [V

Assistant Counse
S

cc: Charles T, Van Deusen, Esg.
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Septewber 13, 1266

California Law Revision Commissicn
Schoel of Law

Stanford Jniversicy

Stanford, California C4LIL5
Tentative Recowneadations Relating to

Re: T ]
opndemnation Law 5

re
oy
G

Gentlemen:

we nave received a copy of your Tentative
Recommendations Relzting to Condemnation Law #5 which
dre a product of much work and thouzht &nd which we hawve
not had sufficient opmortunlty to tnaroaghly review.
Toerefore, the following is intended to zeneralize our
reactions as a lendey to some of the Commission's
recommendations.

Section 1258.04 proposed to be zdded to the Code
of Civil Procedure orovides that any defendaﬁt having an

interest in the property may withdraw &li or any portlon
of the deposic. There is no provision requiring service
upon aayene oiher than the plaintviff. Therefore any

defendant could mhtudrgw without notice ta the remaining
defendants. Secrcion 1258.05 pr0v1des that no withdrawal
may be ordered until twenty days after service of a copy
oif the application on the pla ntx-f or until the time

for all objections has expired. The plaintiff may object
upon the grounds stated in the section and, in the event
it dees so, on the grounds that other parties are knowm
or believed to have an interest in the property the
plaintiff is to serve them and they have ten days within
which to object. The defendants, other then the one
seeking withdrawal, have no protection unless the plaintiff
elects to file an obkjection. In the event that other
parties have an interest in the proceedings, plaintiff
should be obligated to notify them of the application for
withdrawal ox as an alternative, the applicant should be
required to serve all cf the defendants with a copy of
his application end twenty days should be allcowed them

to file an objection. Tnis appears to pe more in "eeping
with {(d) of _your recommended amendment to Sectlon 14 of
Article I of the State Constitution.

The second section of 1269.01 (b) is somewhat
confusing. It appears that the word "not' should be
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inserted between the words 'has™ and "been reversed" in
the second line or if it is intended only to refer to a
judgment regardiang the wvalue, the language should be more
specific. Similar language is contained in 125%.02 -.03.

Section 1247-4, which is new, provides the court
with power to stay any other actions or proceedings arising
from possession of property. This would prevent a lender
from acquiring possession of the property in the event of
default under the terms of a deed of trust or security
agreement &s the case may be. Such provision is not
necessary in that the lender would zlso be a defendant
and any action on its part to recover its debt would not
be detrimental to the plaintiff,

Section 1249 (b) refers to ''general knowledge"
and this, of course, is subject to many interpretations,
and could include rumors. The "general knowledge” could
ge on indefinitely, therefore, this should be more specific
as to authenticity and the time of the proposed taking.

In the event that this sub-section were to be modified

as proposed by adding (b}, an owner would be precluded from
working the land or improving it and its value, salability
and rentability could be greactly impaired thereby depriving
the owner of revenue with which to service or pay off loans
or even to precure new crecit on the security of the land
or leasehold interest and all because of “general
knowledge'. Subdivision {b} of Secticn 1249 (a) provides
that the date of valuation 1s the date on which the plaintiff
maxes a deposit unless an earlier date ig applicable. 1In
many cases & complaint i¢ filed, deposit is mede and the
defendants are not servea for quite scme time and they go
about their business in total ignorance of the pending
action. Therefore, I suggest that the dete of valuation
should be geared te service of the complaint and summons

on all defendants, and this is in accordance with the pro-
posed changes to the Government and Streets and Highways
Codes.

Section 124%.1 (b) refers to improvements and
if this is intended to include preparation of land for
crops and the crops themselves, it should be clarified.
In all events some allowance should be made for the work
done in preparing the land for the sowing of crops or
planting of trees aznd consideration should be given to the
planting and caring for crops and trees which have not
arrived at a producing stage. In many instances the farmer
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or orchardist has obtained credit on the strength of the
anticipated crops and unless he be zllowed to complete and
harvest the crops or be paild a sum based on the anticipated
yield, he would be unfairly saddled with the debt, particularly
if the proceedings were to be abandoned and he had stopped
after the filing. If this section is intended to refer

only to structures, it should be clarified and consideration
should be given to such improvements which are approaching
completion. A partially completed structure generally

becomes a target for vandalism if work is stopped and

again this would be most detrimental to the owner and lender
in the event of abandonment. This also applies to Section
38091 of the Government Code and Section 4204 of the Streets
and Highways Code and should be considered in the modification
of Section 38090 of the Government Code.

I wish to compliment the Commission on its work
and hope the foregoing observations will be considered and
prove helpful.

Very truly yours,

Geo. 4. Ghiselli =
Counsel

GAG:gh
622~2847
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California Law Revision Commissglcn
Scheool of Law

Stanford University

Stanford, Cazliforania 94305

Gentlemen:

Subject: Your HReport Titled “Possession Prior to Final
Judgment and Related Problems'

The Department of Finance and the Departmens of General Services
have reviewed the subject repcrt oa behalf of the Reverue and
Management Agency. As a result of tnis review and in accordance
With the request contained in your latter dated august 3, 1966
we wWish to make several comments 1n regard to tne report.

This agency neither Iavors nor oppo3es the proposed amendment

to the Callfornia Constitution wnich would permlt tne legislature
to extend the right to itake possession prior to trial to all
eminent domain actions. On a few cccaslons in the past the

right to take possassion would have been helpful to tnls agency
ang if the rignt is extended tnere may be a few cccasions in the
future wnen it will be helpful. However, 1T the right is extended
we believe the benefit to this agency will be offset by problems
which will arise from the demands tnat cn various ceccasions and
for various reasons will be made that tnls agency gxercise 1its
right to cobtain immeciate possession even though we ceem 1t
inappropriate tc exercise tne rigat as o the particular plece

of propercy. (This agency pelieves thai the right of possession,
if availabie, should only be exercised where it 1s actually
necessary to obitain possession of ithe property in order Lo meet

s construction schedule.)

As to the proposed legislation to ilmplement tae constitutional
amendment, we wisn to make Tthe Tollowing opservations:

Where the property to be zeguired contalns not more than two
residential units and one of the units is occupled as the resldence
of the condemnee, proposed Section 1269,.05 permits the condemnee

to reguire the condemncr Lo elther deposit probable just compensation
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with the court or have the compensation awarded draw legal
interests from the 2lst day after the agate of the order
determining probable just compensation, suen interest to be
pald even if the condemnor later abandons the proceedings., Ve
believe that the condemnor should have the scle discretion as

to whether or not it should tawxe possession pricr to judgment
and the condemnor should aot be regquired to bear the burden of
short-term management of property for which 1t does not have

an immedlate need. The effect of Section 1265.05 is to penalize
the condemmncr for proovlems created by the long delay from the
time of filing a compiaint until the actual date of trial.
Inasmuch as thils delay is generally not the fault of the condemnor
it appears unfalir to sc penalize the condemnor: .

Since monles deposited by the condemnor under Section 1269,05
will not draw interest for the condemnege, 1t can be assumed
that In most cases the condemnee will withdraw any such deposit.
This could result in a substantial loss of revenue o the State
since the money witndrawn would have been invested by the State
and be accruing interest for the State at a rate of about 4%
{Section 16480, et seq Government Code). 1In the cagés where
the State fails to deposit the ricney, ‘while the State will
generally have the money- invested at about 4%, 1t will be re-
quired to pay 7% to the-condemnee, This alsc could cost the
State a substantial sum, B ' : S

Article IV, Section 31,.of the California Constitution provides
in effect that the State Legislature cannot make or authorize
the making of a giit of public monies., It may be argued that
Subdivision {¢} of Section 1269.05 is unconstituticnal under
sald Article 4, Section 31, since wihere the proceeding is abandoned
and the condemnee has been 1n ¢ontinuous possession the payment
of interest tc the condemnee would be a pure windfall to the
condemnee, especlally since there would be.no offset for the value
of the condemnee's pessession. {This is to Ye contrasted with

the payhnent of attcrneys' fees, appralsers' fees, and other costs
which invelve reimbursement of costs actually incurred by the
condemnee, )

It should also be noted that the language of tThe proposed
section 1s unclear as to the extent the section covers land
adjoining or surrounding a resildence occupied by a condennee.
For example, could a condemnee ohtain a court order under the
section for his entire hoiding where he resides in a dwelling
on the premises and also owns and farms the surrcunding 640
acres,
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Thls agency also has some reservaitlons regarding the following
proposed sections:

1. Sectilon 1249{a) changing the date of valuation from the
date of issuance of summons to six months from the filing
of the complaint and also providing that in the event of
a retrial the date of valuation will he the date of the
retrial rather than the date of the original trial unless
the condemnor depcsits into court the amount of the award
in the original trial.

2. Section 1255(a) requiring the condemncr to pay the condemnee's
appralsal fees in the event of an abandonment.

while Sections 1249{a) and 1255(a) do not meet with our approval,
we do not intend o oppose these sections as long as your pro-
posed legislation remains in substantially 1ts present fomms.

HALLE CHAMPION, ADMINISTRATOR
Revenue and Management Agency

oy

John P. Sheehan
Chief Deputy Director
Department of Finance
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September 14, 1966

California Law Revision Commission.
School of Law

Stanford University

Stanford, California 94305

Gentlemen: . | , ‘ ' ' .

I am intérested in offering some comments on the recom~-
mendations of the Law Revision Commission embodied in the material
dated July 30, 1966, '

_ Because my interest is more in the line of the substantive
material rather than the procedural or technical framing of the _
statutes, I would like to relate my comments to the discussion offered
in the beginning pages of the material rather than to the code $ections -
as set out later in the rnaterial, " ‘

The Commissidn,: on page 9, recommends that the period of
notice prior to possession be extended to 30 days, and I-would_.like‘ to

endorse that recommendation.

-However, in my opinion, the problem on Orders for Imme~
. diate Possession is not so much the period of notice that is involved _
but the procedure and method of obtaining the Order — the Commission
recommendations, with some modifications, essentially preserve the
existing procedure and in this respect I bélieve some changes should be
made, : : '

. The principal problem is the seiting of the amount that is
put on deposit as security ageinst the possession. This is done on a
purely ex parte basis, with some member of the condemning agency
staff making a pro forma affidavit 25 to the amount. The chances of -
upsetting that affidavit, once the Ozrder has been made and issued by the
court are, in my experience, very slim. - The court is inclined to let
the matter rest until trial, Further, the affidavit made by the agency
staff member is always most conservative and it is extremely rare to
see an affidavit made for an amount that is in excess or even equal to the
amount of fair market value subsequently testified to by the condermning
agency. As a result, the provisions providing for withdrawal of the
deposit are diluted considerably if the property owner is not able to
withdraw a sufficient amount to replace the property he is losing or
receive equal benefits from the loss of use of the property. And, of




California Law Revision Commission - 2

course, if he is pinched {or effective, useable funds for an interim period
between the time of taking of possession and the time of trial {which can
run for a year or more without being unusual), it obmously acts as a
wedge toward coercing a settlement on his part, '

I do not believe it is at all fair for the condemning agency to
set the amount of deposit as an ex parte matter even though there is
provision in the code for a challenge of that amount; As I have indicated
before, the courts seem very loath to enter into an extensive hearing on
the subject once the Order has been made,

Therefore, may 1 suggest the following for yeur consideration:
That the condemnor be obhged to give Notice to the property owner that
an Order for Possession is being made and that, accompanying the
Notice, the condermnor inform the properiy owner as to the amount proposed
to be deposited as security for possession. The property owner should then
have thirty days in which to file objections to the proposed Order - giving
him the right to file objections to both the taking itself and the amoint of
deposit, If he does file such objections, the condemnor should then have
the obligation of coming forward in a hearing before the court to sub~- -
stantiate the amount of its proposed security. Inasmuch as the condemnor
proposes a taking without the benefit of a determination as to just
compensation, it seems equitable to me that the condemnor should have
the obligation of coming forward with a sufficient prima facie showing that
the amount sought to be deposited represents fa.lr market value.

. I would suggest this procedure for all Orders for Possession,
particularly in light of the fact that the Cornmission recommendations
now propose to extend the right to immediate possession to-almost all
cases, This extension can often work a severe hardship on the property
owner because it means that by the time trial takes place the improvements
on the property may very well have been demolished and the property
owner has little to show to represent his contention of value other than
some photographs which can rarely tell the whole story,

In my view, there is little reason for a broad extension of the
right of possession. Most publii: projects are planned for a time long in
advance of the actual need of acquisition of the property — generally,
several years in advance of the need for.acquisition.” There is no reason
why a propoesed school, or power 11ne, or public park:.ng lot can't begin its
acquisition program and the filing of suit sufficiently in advance to make
its schedule. I think there is good basis for according the right to
possession to a project as extensive as a highway project because of the
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multitude of properties that can be involved in a lengthy highway program .
— obviously, one or two properties can stall sufficiently to hold up such’
a program. But the number of properties is reduced drastically in
almost all other kinds of public projects and the same sort of necessity
for possession should not arise unless there has been bad pre~-planning

by the public agency. - ‘ ) : '

: In any event, if it is f¢lt that this right to possession should
be extended as broadly as suggested, then it would seem to me it should
be subject to review by the.court prior to an ex parte Order being issued
on the subject. My suggestion on this line, I believe, would put the court
in the position of approaching the problem without some predetermination
having been made by reason of the Order already of record,

On page 11 of the discussion, the Commission makes a
recommendation which I think is very interesting and could correct many
inequities that now exist. This is the discussion relating to the require-
ment that a deposit be made in all condemnation actions, whether an
Order for Possession is contemplated or not. The suggestion in the
discussion, as I understand it, is that this would be a requirement of the
filing of a condemnation action. However, in the proposed Section 1268,01,
the wording of the section sets it out as an elective procedure on the part.
of the plaintiff in indicating that theé ''plaintiff may" deposit the amount of
probable just compensation. Alsoc, from some of the later discussion,

I assume that the Commission's intentions were to make this an elective
procedure, '

_ May I suggest that the Commission consider the possibility
of making this a mandatory procedure. The problems that I am most.
concerned with have arisen.in my practice several times and I have heard
the same complaint from others in this respect: the condemnor files a
-condemnation action against a given piece of property. No Order for
Possession is taken. The property owner is in the midst of imnproving

his property == he may be haliway through a subdivision development or
halfway through the construction of 2n apartment building., He is faced
with the problem of having the valuation fixed as of a given date, consistent
with the issuance of summons which, for all practical purposes, generally
means the date of the filing of the Complaint. Any improvements he makes
thereafter are at his own peril inasmuch as the law provides that he cannot
be compensated for subsequent improvements, On the other hand, he is
halfway through a project which, if it remains in that state, can be such a
severe liability that it can be a financial disaster. He canmot complete
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the project and hope to recoup his investment; he cannot derive any in-
come from the property; he is in the position of paying financing o
charges on the money that he has borrowed to carry the project and his:
carrying charges, together with his own investment in the property
which is returning nothing, cen over a period of tirhe ruin his economic
position. The condemner may very well take a.yeay before he proceeds
to bring the case into court. This may not at all be in the control of

the property owner; the condemnor rriay choose {and I have had this
experience} not to serve him in the action so that he is not in 2 position
to bring the case to issue or not bring other interested and necessary
parties into the action so that the matter can be at issue {(such as lien~-
holders or lessees or divided interests) and this, again, prevents the
pProperty owner from filing a Memorandum to Set to bring the case to
court at an early date. Even in the circumstance when he is able to do
so the court calendar may he such, even with priorities, that he cannot
bring the case to trial for many months, every month of which is costing
him a substantial amount of money and none of these expenses is _
recoverable in the action, If the suggestion of the Commission were to be
instigated, a large part of the property owner's problem in this situation
could be averted — particularly, if it is instigated together with some

- procedure along the line of the suggestion made earlier in this letter to
insure that a sufficient amount of deposit be made, Under thase '
circumstances, the property owner could make a withdrawal and either
pay off his obligations or at least carry the financing costs in the interim
period until the property is acquired, : o

As an alternative suggestion to requiring a deposit in every
condemnation case, may [ suggest a procedure whereby the property
owner may, in every condemnation case regardless of whether or not
possession is sought by the condemnor, apply to the court for a deposit
to be made by the condemnor once the condemnation action has been
filed, This might cbviate the condemnor’s objections to having great
sums of money on deposit in all condemnation cases, many of which
will settle eventually, But it would also serve the purpose of alleviating
the great hardship that is sometimes inflicted on some ‘property owners,
At least, he would be in a position, ence the action is filed, of making
his position known to the court and getting some relief in those cases of
hardship., :

I would like to endorse the Commission recominendations
relative to simplifying the procedure to withdraw by simply mailing the
application to other parties and their attorneys, Also, it seems proper
that the condemnor should be given the right to possession when the
defendants have either vacated the property or withdrawn the deposit,
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With respect to the proposals on date of valuation, I would
like to offer a criticism of the suggestions made in the tentative
- - recornmendations of the Comnmission, ‘

: The first recommendation, that the condemnor should be’
permitted to establish the date by depositing probable just compensation
seemns to me to be a progedure that would work against itself, The
problem with that concept is that once the deposit has been made, there
is no pressure (to the extent that the date of valuation does have pressure
and, in some cases, it can be quitée important) to bring the trial to
completion. Once that date has been established, the condemnor can sit
back and presumably take an indefinite amount of time to take any
further action in the case, The fact that the property owner may be
entitled to withdraw the funds in the meantime does not necessarily cure
the problem that he has if the trial takes several years to complete,
After all, the property owner is not réally in a position to make full
utilization of the amount of deposit of just compensation because he may
very well be faced with the possibility of Having to return a portion of
those funds if his award should be something less than the deposit,
Without having the certainty and freéedom of feeling that the money to be
paid for the property is his to use in all respects, the property owner
is not really in the position of having been compensated for his property
and a valuation date that goes a year or two back can penalize him in the
trial that results, ' : o : L

Similarly, the rule that a valuation date be sef six months
after the filing of the complaint would not necessarily establish a fair
criteria although, in combination with the existing rule that if the matter
is not brought to trial within one year the trial date acts as the valuation
date, does serve to equalize that situation. The problem with that rule,
in my mind, is that the market for the property and immediately surround-
ing the property may be considerably affected by the filing of the

_complaint., This could work both ways so that the property and ifs -
vicinity may siffer a blight because of the complaint or receive an
enhancement because of the {iling of the complaint, In either case, this
is an element that is generally felt should not be considered in a trial
and a valuation date six months after the filing might very well reflect
one of those two situations. By the same token, so would a2 valuation
date more than a year after the issuance of summons which winds up with
a trial date valuation date. .. S ' '

1 would like to suggest a re~examination of the proposal that
has been made to the Commission before, one which the Commission




California Law Revision Commission - &

comments on as having rejected, On page 18 of the material discussing
this point, the Commission indicates that the reason for rejecting the
date of trial as the date of valuation is that it would provide an un-
desirable incentive to condemnees to delay the proceedings., (I might
add that the very reverse of this would be true on the point discussed
earlier — that is, when a deposit serves to establish the date of
valuation, it would eliminate the incentive to hasten the proceedings

on the part of the condemnor.,) As a practical matter, there is very
little that a defendant can do to delay proceedings, Once he has been
served with the action, he cannot effectively stall for very long in
getting his Answer on file without the consent of the condemnor and the
condemmor has it within his control to bring the fatter to issue, He

also has it within his control to move to set the matter for trial and
these cases, of course, have priority on the calendar, The condemnee.
is in very little control as to the course or progress of the proceedings.
The only thing that occurs to me that he might delay on is his discovery
procedures but this does not hinder the condemnor from filing his Memo
to Set and having the matter calendared for Prew~trial Conference. At that
time, as often happens, if the condermnee has not completed his discovery
the pre-trial judge will order him to do so within a given namber of days.,
- I think the simplicity of the rule is appealing as well as the fact that,

as a practical matter, this is the time that the property owner does in
fact receive his compensation for effective purposes, :

However, 1 do believe there is an objection to the date of
valuation being the date of trial; the one earlier made that the market.
may very well have reflected blight or enhancement between the time
the action was filed and the time it is brought to trial. Furthermore,
there would have to be some accompanying legislation that would prevent
the property owner from materially altering or improving his property
in the interim period before trial so that his physical situation changes
with respect to the date of valuation. If the forrner peoint does not concern
the Commission unduly, then it seems to me that the latter point can be’
fixed by legislation, '

In the long run, however, my own feeling is that the presently
existing rule is a reasonably fair one., The date of issuance of Summons
is generally the same as the filing of the Complaint and is a reasonable
date on which to operate if the case is actually brought to trial within the
year, This is largely within the control of the condemnor and if that date
'is lost then it does seem equitable that the trial date should be the date of
valuation., I would, therefore, urge the Commission to reconsider its
position on this matter and consider either the possibility of 2 uniform rule
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as to date of trial or retention of the existing rule.

In the sarme connection, the Commission does make a
recommendation {on page 20 and in the revision of Section 1249} relating
to the eifect of enhancement or blight, The proposal of Section 1249(b}
seems to me to be a2 good one and incorporates the concept of the
existing law except that, as I understand the discussion on page 20, the
intent is that the property owner should be entitled to show that there has
been a decrease in the market resulting from the proposed improverment
and the condernnor should be entitled to show that there has been an
enhancement in the market resulting from the proposed improvement,

I believe the language of Section 1249{b) as it is presently set out may be
interpreted by some courts to mean that no testirnony in that regard is to
be admitted into evidence. I would like to suggest that there be some
additional language added to the section so as to rhake clear that testimony
is admissible which is intended teo show either increase or decrease from
the improvement.

i wauld algo like to enderse the dlSCUSSlDD. rna.de cn the subject
of abandonment, particularly the recomrmendation that the law be amended
to provide the recovery of fees and costs in every case of abandonment °
whether or not it be forty days or more before the date set for pre-trial,
May I suggest in this connecfion that it not be deemed necessary that the
. plaintiff undertake the formal procedural steps for abandonment in order
" to constitute an-abhndonment. I have personally had the situation where
the plaintiff did nothing more than! dismiss the action and took the position
that this did not constitute an abandonment. It should be provided that
any dismissal should also be construed to be an abandonment and the
defendant should be entitled to the same rights as any condemnee whose
property has been formally dbanduned

Very pfuly yours,

cc: Frederick H,. Ebe;r, Esq.

Senate Fact Finding Commzttee on Juchclarv
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September 14, 1966

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Gentlemen:

The undersigned, all members of the California Bar, suggest
as follows:

1) Add the words "or an expert condemnation panel'’ to proposed
Constitution Sec. 14 (a} (2). Add a new provision to the Government
Code which enables the Board of Supervisors of any County to
establish an expert condemnation panel or panels each consisting of
the following five members: a) One M.A.L representative; b) One
A,S8,A, representative; ¢} One representative from a condemnor
agency operating in that county; d) One condemnee attorney who

has practiced in that county; ¢) Presiding, one Superior Court
Commissioner. The litigants would be given an opportunity to choose
between a lay jury and an expert condemnation panel.

Comment: In the simplest condemnation case, a jury is requested to
make 2 "more correct” determination of value than either of the two
gualified experts. It is asked to take into consideration evidence that
would otherwise be inadmissable, but only when it evaluates expert
valuation testimony. The jury often must deal with the grey areas of
mixed fact and law that confounds the most competant of judges--e.g.
factors which in the opinion of an expert diminish fair market value,
even though those factors individually or collectively would not be
compensible items of damage. On the other hand, many litigants
prefer not to leave the guestion of just compensation with any of the
many Superior Court judges who have little or no experience in the
condemnation field, The suggested alternative provides a means of
saving court and hitigant time and money while assuring the parties
of a well informed decision.

2} Delete proposed Constitution Sec. 14 (b) and applicable wording in

14 {a) and 14 (¢), then re-letter the section. Delete proposed C.C. P,
Sec. 1269. 01 and applicable wording in other sections referring thereto,

w1l




then re-number the chapter,

Comment: Whatever might have been the historical justification for
setting right of way and reservoir purposes apart {rom all other
acquisitions, we can sce no purpose for it now. The condernnor either
requires immediate possession te proceed with its proposed project

or it does not. If the lisling of “necessity is conclusive’ bodies becomes
too burdensome for the legislature, then perhaps the wording ‘'state

or county, city, district, or other public entity” can be substituted.

3) Delete the last sentence of proposed G, C. P, Sec. 1268, 04 (a) and
substitute "The applicant shall mail a copy of the application to the
plaintiff as per its address on the Complaint. "

Comment: When read together with proposed G, C, P, Secs, 1269.04 (c}
and 1270. 03, one could construe Sec. 1268. 04 {a) as it is now proposed
to reguire personal service upon an agent of plaintiff.

4) Proposed C.C.P, Sec. 1268. 06 {a) should be altered to conform with
the discretion of the Court theory promulgated on page 13 of the Outline
of Recommended Legislation and incorporated in proposed C, C. P, Sec.
1268.05 (e).

Comment: Why should we assume that the Court can be relied upon to
protect the parties in one sitwation but not the other?

5} Delete the words "the date on which the plaintiff makes a'' in proposed
C.C.P. Sec. 1249a {b} and substitute ''twenty days after plaintiff serves
notice of, "

Comment: Since proposed C, C. P, Sec. 1268.05 {a} requires applicant to
wait twenty days for his money and proposed C.C.P. Sec. 1268.03
requires plaintiff to give notice of deposit, presurnably within a
reasonable time, the suggested alternative appears to be rore logical.

6) In proposed C.C.P, Secs. 124%a (c)-(f), delete the words "filing of
the complaint'’ and substitute "issuvance of summons. "

Comment: It is true that there is no longer any reason to retain the
old rule in a jurisdictional sense. However, there is no particular
reason to adopt the proposed rule. Why burden our dockets with
cases operating under twa different rules for perhaps several years?

7) Between the number (2) and the word "'reasonable’ in proposed C.C. P,
Sec. 1255a (¢}, add the words ''necessary and.

Comment: Condemnors should be entitled to guestion the propriety as
well as the amount of the expenditure.

wZ -




8} The whole concept embaodied in proposed C. C, P. Secs. 1268.10 and
1270. 08 and Government Code Secs. 16425-7 should be reevaluated in
light of the increases in deposits that this proposed legislation will
bring about. We understand that the Condemnation Deposits Fund pays
depositors approximately 2% interest. Condemnors must pay 7%
interest to condemnees who wish to sit tight and not withdraw deposits.
Why not allow condemnors, pursuant to appropriate order of Court, to
deposit funds in trust in a Savings and Loan? The 5+% interest would
accrue to the benefit of the defendants. If a defendant feels he can
earn a better return on his mwoney, he can apply for withdrawal via
the usual statutory procedures.

Very truly yours,

MAURICE ATTIE

GARY 8. NETZER

W. BRUIN BARR
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Mr. John DeMoully, Executive Secretary
California Law Revision

Room 30 Carruthers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Thank you for sending to me the draft (revised
July 30, 1966) relating to Tentative Recommendations Relat-
ing to Condemnation Law and Procedures, No. 5, Possession
Prior to Final Judgment and Related Problems. From a
brief review of this 1 think the work suggests a considerable
improvement of the existing statutory law.

I have been troubled by one matter which I think
is not covered which might also be referred to as
Pre-Condemnation rather than condemnation proceedings
themselves. Since the whole framework is under discussion
I believe I should mention this to you.

As far as the general public is concerned, the
final adoption of a freeway route or of a project limits
of an urban renewal project just about eliminates transactions
on property along a freeway route or within a project
boundary. In the normal course of things condemnation does
not start for varying lengths of time, sometimes as long
as many vears. Lf the owner has his property rented he,
of course, will not lose much unless the tenant moves away
and he cannot enter into another lease. On the other hand,
the home owmer is at a disadvantage because there is very
little he can do to dispose of his property because of the
uncertainty involved in the various filings. This has
brought about almost a universal smouldering sense of
injustice,

To shorten the length of time within which the
project must get under way or the freeway started after
condemnation, I would like to suggest that the interest to
be paid in the later condemmation case start from the
time the project limits were finally determined or the
freeway route finally established. As in other comnections,
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if there are rents or profits they can be offset against the
interest, but if not, the mere fact of making the interest
start at the time the final plans are on file should furnish
quite an incentive to get the condemnation over quickly.

Yours sincerely,

Homer D. Crotty
EDC :JRB

CC Mr. Thomas E. Stanton, Jr.
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MAILING ADODRESS: PO BOXY 54790 TERMIMAL ANNEX, LCE ANGELES SO0
JOHN OR“ASA SEMNERAL QFFICES: 720 WEST EIGHTH BTREET, LOS ANGELES CALIFORMUA
VICE FAEMHOENT AHND EYETEM GEMERAL COUNSEE

September 6, 1966

California Law Revision Commission
School of Law

Stanford University

Stanford, California

Gentlemen:

Pacific Lighting Companies (Seuthern California Gas

Company, Southern Counties Gas Company ©f California, and Pacific
Lighting Service and Supply Company} purchase, transport, and
distribute natural gas throughout the Southern California area as
regulated public uvtilities. In addition, the Companies transport
and sell gas at wholesale to the City of Long Beach and to San
Diego Gas & Electric Company. The Pacific Lighting system is the
largest gas distribution system in the world.

Most of ocur rights-of-way and' other needed property are
purchased by negotiaticn, and it is very infrequently that we
find it necessary to resort to the right of eminent domain to com-
rlete a project. However, when we have had to use the condemnation
process, we have found the lack of the right to possession prior
te judgment a severe handicap. Our infrequent eminent domain case
seems to usually involve a property ownér and an attorney who are
highly skilled in dilatory tactics, and it has sometimes been
necessary for us to pay several times market value in order to
obtain possession in time to meet construction deadlines. It is
for this reason that we nave advocated & change in the law which
would give public utilities the right to obtain posse551on priox
to judgment.

We have followed the Law Revigion Commission's work on
this problem for some time, The Commission is to be commended
for its efforts. For the most part, this year's reccmmendation, .
if enacted, would accomplish much in solving the possession
problem in an egquitable and fair manner to both the property. .. __
owner and the condemnor.
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There are, however, some areas where the Commission's
reconmendation can be improved upon. We hope that the following
comments will be of help to the Commission:

1. Your proposed legislation concerning possession by
public utilities (proposed Code of Civil Procedure, Section 1263.03)
may not be as helpful to public utilities as it could be. The basic
problem is the reguirement in the section that a certificate of
public convenience and necessity be issued by the Public Utilities
Commission prior to the time an order of immediate possession is
desired.

As presently framed, the Public Utilities Code does not
require a certificate of public convenience and necessity for all
projects constructed by a public utilitly. Public Utilities Code
Section 1001 * requires certificates only for improvements or new

* ¥§1001. Construction or extension of facilities; reguirement
of certificate; interference with operation of another

utilit

"No railroad corporation whose railrpad is operated primarily
by electric energy, street railroad corporation, gas corporation,
electrical corporation, telegraph corporation, telephone corpo-
ration, or water corporation shall begin the construction of a
street railroad, or of a line, plant, or system, or of any ex-
tension thereof, without having first obtained from the commission
a certificate that the present or futurg public convenience and
necessity require or will require such tonstruction.

"This article shall not be construed, to require any such corpo-
ration to secure such certificate for an extension within any city
or c¢ity and county within which it has theretofore lawfully com~
menced operations, or for an extension into territory either within
or without a city or city and county contiguous to its street rail-
road, or line, plant, or system, and not theretofore served by a
public utility of like character, or for an extension within or to
territory already served by it, necessary in the ordinary course
of its business. If any public utility, in constructing or ex-
tending its line, plant, or system, interferes or is about to
interfere with the operation of the line, plant, or system of any
other public utility, already constructed, the commission, on com-
plaint of the public utility claiming to be injuriously affected,
may, after hearing, make such order and prescribe such terms and
conditions for the location of the lines, plants, or systems af-
fected as to it may seem just and reascnable. (Stats.1951, c.764,
p.2063, § 1001.)" :
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facilities outside of the present service area of the utility.
To a great extent most of utility improvements requiring eminent
domain, such as rights-of-way for electric transmission lines
and gas transmission lines, are built within the service area

of the utility and a certificate is not reguired.

Proceedings invelving certificate applications are
somewhat time consuming on both the utility and the Commission,
and it is, therefore, wise not to require a certificate when
the improvement is within the present service area.

Since a certificate will not be obtained in most
instances involving eminent domain, we would suggest the de-
letion of the provision reguiring the certificate of public
necessity and convenience as a condition for possession prior
to judgment. The necessity can be left to the Judge's decision.

We are alsc somewhat concerned about the standard set
to enable a utility to enter into possession. This standard re-
quires the plaintiff to show "the need of the plaintiff for
possession of the property outweighs any hardship the owner or
occupant of the property will suffer if possession is taken"
[§1269.03 (c)(2)]. We believe this standard is somewhat vague
and may be difficult for a judge to apply. We think instead
that the plaintiff should be required to prove a prima facle
need for the property. This necessity can be shown in some sort
of abbreviated hearing on notice motion and upon such a showing
the plaintiff should then have the right to take possession, as
otherwise provided in your proposal.

We believe that as far as utilities are concerned this
arrangement would not be too onerous on the property owner. For
the most part, utility facilities involve rights-of-way in which
an easement only can be required. These condemnation cases
seldom involve the taking or subseguent destruction of any
structures, and usually the owner is not displaced from enjoying
his property, although he might suffer some minor inconvenience
during the course of construction. '

2. Proposed Code of Civil Procedure Sections 1269.01
and 1269.02 both deal with applications for immediate possession
by public entities. Both of these sections re-enact current law
as far as notice is concerned and allow the plaintiff to make
application to the court ex parte.

We believe that there is no need for allowing a plaintiff
the right to ex parte application for immediate possession. It 1is
our view that the appiication should be made on notice motion fol-
lowing the procedure set forth in Section 1269.03. This procedure
in our view would be fairer to the property owner and would give
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him an opportunity to contest the application for possession
prior to the time an crder for possession is granted.

3. We are a little unsure of the Commission's recom-~
mendation concerning evidence relating to alleged increases or
decreases in market value said to result from the pendency of
proposed public improvement which will iinvolve eminent domain.

In the text, the following statement is made at page 20:

"The Commission believes that such influence
can be shown by expert testimony and by
direct evidence as to the general condition
of the property and its surrdunﬁlngs as well
where the value is depressed as where the
value is enhanced. It thereﬂore recommends
enactment of a provision reqqlrlng that any
such changes in value be takqn into account
and providing a uniform rule fcr both in-
creases and decreases.”

However, the statutory proposal [Code of Civil Procedure
§1249 (b)] is as follows:

"(b) PFor the purpose of assessing compen-
sation and damages, any increase or decrease
in market value prior to the 'date of wvaluation
that is substantially due to.the general know~
ledge that the public improvement or project
was likely to be made or undertaken shall be
disregarded."” '

We disagree with the text. It is our view that evidence
concerning changes in market value cauged supposedly by the
pendency of a public improvement is most speculative and con-
jectural. However, we have no objectidn to the statutory pro-
posal. The proposal is fair and equltable.

4, The Commission recommends a change in Code of Civil
Procedure Section 1255({(a) which will allow the defendant to re-
cover both attorney's and appraisal fees actually incurred whether
such fees were incurred for service rendered before oxr aftex the
proceeding was commenced.

The present statutory provisions which have been liberal-
ized substantially over recent years provide a fair and equitable
reans of handling situations where there is an abandonment, and
it is our view that no change need be made in these provisions.

To allow appraisal fees for service rendered prior to the initiation

o g
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of litigation may encourage property owners to expend unneces-
sary money on appraisers, the expense of which may prevent them

from accepting a reasonable offer from the condemning agency
prior to the filing for litigation.

Sinceﬁely,

PACIFjC LIGHTING SERVICE
AND SUPPLY COMPANY

s s PV

JOHN ORMASA
Vice President and System
Gendral Counsel

RIN :mw

I |
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JESS P TELLES,2R.
C.E. VAN ATTA
JAMES E.LINMENAN

R.M ELICECHE

PO Aacx 133%
650 WEST ZoHe STRELT, SLITE =
MERCED, CALIFORNIA 2E340
TELEFPHONE 7R3-31272
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LINNEMAN, BURGESS, TELLES & VAN ATTA

ATTORNEYS AT AW
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P2 BOE IRE
1220 HARGUERMTE STREET
DS PALOS, CALFORNIA, 93620
TELEFPHONME 332-2141

EO,BOX (086
izi6 STRTH STREET
LGS BANGS, CALIFORKIA 23635

TEvEPHONL DRG-4D11

FLEAGE REFLY TO

MERCED OFFICE

California Law Revision Commission
School of Law

Stanford University

Stanford, Califoxrnia 94305

Re: Tentative recommendation of the California
Law Revision Commission relating to possession
prior to final judguent and related problems,

GCentlemen:

Tn accordance with your letter of August 3, 1966, 1 am sending
a few comments with relation to the above mentioned tentative
recommendations. With relatiou to proposed Section 1268.07,
T believe that the wiihidrawal of monesy deposited should
constitute a waiver of claiwms and defenses except a claim

for greater compensation, only wich relation to the parcel
for which the money was depesited. o mapy cases several
parcels belonging to one defendant are condemned in a single
action. The defendant may have a defease,such as a lack of
public use,as te one parcel, and have no such defense with
relation to the other parcels. In such a case it appears

to me that the defendant should be allowed to withdraw the
money deposited with relacion to the other parcels, without
waiving his defense of lack c¢f public use.

Although nothing on the exact subject is men:it ioned in your
tentative recommendations, T mention the following because
your recommendations relate to possession prior to final
judgment and related problems, Under Section 1249.2 of the
Code of Civil Procedure, if a condemming agency takes
possession at a time when such action prevents the property
owner from harvesting crops planted before or after service
of summons, the value of such crops are to be included in

the compensation awarded for rhe property taken., T believe
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that this code section should be amended to cover situations
in which the owner has not vet planted crops but has spent
money in preparieg the land fer planting. These preplanting
CoSts can amwount fo as mich as 5100.30 per acre and the
condemning agency sometimes takes possession after such

costs but prior to the planting of any crops. In negotiated
settlements, the State highwavy attorneys ordinarily pay these
preplanting costs; however, in cases which are not settled,
the State's attorneys take the position that such costs are
not recoverable. Theoretically the appraiser's opinion of
fair market value couid possibly take such costs into congider-
ation, but, as a practical matter, this is difficult to do
and is not done; therefore, I believe that Section 1249,7
should be amended to cover this relatively common situation.

I hope you will consider the above mentioned proposals, since
I feel that they are worthwhile,

Very truly yours,
LINNEMAN, BURGESS, TELLES
& VAN ATTA

By ' )
James E., Linneman

'
=
<l
e
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G. J. CUMMINGS
PROFESBIONAL ENGINEER
LISENEE M. F. 2434
548 CARLETOM AVERLIE
CAKLANEDG, CALIFORMIA 945610

PHOME BX2-48423

- - -
wEPT, D=,

™

CaviFoRNIA Law CEvistes Sovvitzion,

“oru 20 CROTAEARS hALL

STANFCARD LNIVERSITY,

STANFORG, CabiF,. : FTTiMR,JCHN R DENOULLY,.

Jear YR, ZElouLty: :

REPLYENS T3 YGUR LETTERS OF JAN, 3iTsT
L

AND fususY Z'ro-£6, | DO NOT CUNSIGER YVYSZLF COMPETENT

TO COMMENT ON LEGAL PHROCEDUSRE: HOWEVER | HAVE EBEEN | N=

TERESTED IN THE SUBJECT FUOR S2WME TIiME,

FIR8$T==1 TAtak THAT IN GENERAL WE ARE DOING A
RATHER COMPETENT AND HONEST JOB OF WnAT | THENK 1S A
PUBLIC NECESSHITY?! MOWEVTIR TrERE ARE SOME ARESS WHERE
THE TAKING OVIR OF PRIVATELY-HELD LAND FOR SO=CALLED
PUBLIC -USE 1S A PUBLIC MARZSHEP AND THE LAND MISUSED.

A5 AN EXAMPLE OF THES TAKE THE CASE OF THE EAST=
SHORE AND WACKRTHUR TREZWAYS WHICH PASS THRU OAKLAND.
BOTH OF THESE RQAUKAYS PASS THRU COMMERGIAL, UINDUSTRIAL,
AND RESICENTIAL ARE&3. | AM NOT PERSONALLY AFFECTED BY
EITHER OF THESE TWO ADADWAYS BUT BOTH HAVE TAKEN MILES
OF PAIVATE PROPERTY OUT OF PRIVATE USE AND BOCAL TAXES,
SO0TH OF THESE H3ADNAYS SHOULD HAVE BEEN CONSTIUCTED
UNDERGROUND AMD TREN SURFACE SEGHTS LEASED OUT FOR
PRIVATE USE OR THE OWNERS PAID A LEASE RENTAL FOR THE
UKDERGROUND USE OF THE AREA A%D THE SURFACE RIGHTS RE-
STORED FOR PRIVATE USE AND TO GO BAGCK ON THE TAX ROLLSe

THE ABOWVWE SHOULD ALSO HAVE BEEN THE RULE APPLIED
TO TRE SAN FRANCISCO SITUATIONS THE COST OF USING THE
UNDERCROUND CHOIGE INSTEAD OF OVER-GROUND WOULD BE
JUEBTIFHIED AS TO COSTS AND INCOME AMMORTEZED OVER A
PER|OD OF ABDUT TEENTYFI{VE YEZARSy=~ NOT,CONS{DEIRING
THE DEPRECIATION OF ADJACENT LAND VALUES DUE TO Nﬁdse,: T m—

AIR CONTAMINATION, AND STAEET BLUCHAGE ALONG ﬁND/CtG&EL‘h‘“‘“‘
TO THESE ARG AGWAYS, _ Ly /




¥
CAREFUL STULILIES 0F LAND UTHILIZATIGN SAOULD BE
MADE GEFORE PUELIC FALIGHECTS AARE ALLOBKED TO COROEMN
PRIVATE PHOPERTYe LOOKING AT CuRk SETUATIONS §N JAN

FRANCISCO, CaxwanMi, AND LO5 ANGELES, | HAVE THE.QN-
PRESSICN THAT OUR hiGHWAY CEPARTMENT i3 ARMCGANT,
RUTHLESZ, AND NOT Too QONPETENT,

{N SMALL CONDEMNATION CAuES, 82Y [ 3020.~ oR
UNDER, THE GCOUAT SHUUGD APTUINT LEGAL REPRESENTATION
For ( AND WITHOUT COST TO | THE QWNER OF THE PROPERTY,
I MAVE IN MIND & CASE WHERE THEIZ AMCGUNT FINYOLYED WAS
pEouT { Z000e~ SUGH A SUM WOULD NOT JUSTIFY THE LAND
QWNER GOING TO COURT, S92 THE CITY TOOXK OVER THE PRO-
FERTY FOR A © %50, GFFER wHICH THE OWNER REFUSED--—-
THE GETY GOT SoME 2200 8Q.FT, OF LAND FOR NCTHINGJ
THEN THE CITY PROCEEJES Tu TURN THE LAND IN QUESTION
OVER TO A PRIVATE COHRAPORAT IOR FOR SEVELOPEMENTg=—-=—
MUCH OF OLR SO~CALLEC [NTEANAL C3TY REHAGILITATION
[NVOLYES THES SORT OF GUTLAWARY,

Oul CONDEMNATION PROCEDULARES SHOULD &E REVISED
SO0 THAT MO PUBLIC ACENCY Coull USE THE LAW OF CON-
DEMNAT FON T2 TAKE OuR PREVATE PROPERTY AND THEN ’
LEAaSE, RENT, CA -ELL iT FOR PRIVATE EXPLSITATION,

THE SMALL LAND rCLDER SHMOULS BE PROTECSTED N HIS
RIGHTS BY BEING CIVEN LEGAL AtansTs { REPRESENTATION)
AT PUHLIC EXPENSE AND THE JCNDEMNATEICON HEARJNES SHOWLD
I NGLUDE A JUSTIFESATION 8Y THE CONDEMNER SHOWING THAY
THE LANC [N QUESTIOHW wWAaS cSEING TV LIZED IN THE PUBLEC
YNTEAE ST ARD THE ANMEURT OF LANG INVOLYED SHOuLD BE
CAREFULLE SCRUTINIZED To SEE TrAT NO VWORE THAN IS
NECESSARY 13 INVOLWELD fm THE CONDEMNATION PROCEEDINGS,

bn OUR SO-CALLTY TAR PLAT®RSET S0rwunisSM THE “MERJ CAN
CPEGPLE FAtL TO SEZALFEE THAT THE PENPLE N ALL THESE
SOUNTRIES GCGING To SOmuuRlSM ARD £SPESHALLY TO PUuBLIC
OWHT3ISHIP OF ALL LALD, 1IN GENE AL “UNMEBER AND THE ABUSE
OF PRIVATE LAND HOLDERS SRINCIS ON PUBLIC RETREBUTICN,

ME MHEO QETTER 5 fvE THE FPudiLiC $MTEHRIET SOWE CON-
SIDERATION OGR N AMOQTREIR Two OR Y £ GENERATIGNS WE

WILL FEIND GUR O GWX CounTRY HOLLDE NG LE T pALi LANDS
SruUNES EANTASTIC EUT §IF ONE 3YJUUIES THE HISTORY OF
QUSSIA THERICE GESNEEATIDNG ACOC 1T VWAS A FANTASTIC | 2EA
T8 IUSSIANS AL20,.

s BPPOLRTUNITY To BE OF SERVHCE
N EE DF HELP EM AMNY WAY PLEASE
| wouLD oE ELAD TO GHVE THE

I Triamg ¥oUu FOR T
To YousR PROJECGT, |

FEZL FREE TO CalLL Ok W
TIME RECUIRED FuR YOUR

,tmc;aEL?fféihgé{{iéfﬁé?
j
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California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, Califormia 94305

Attention: Mr. John H. DeMoully
Executive Secretary

Gentlemen:

We enclose a copy of a letter prepared for the Los
Angeles County Flood Control District by its Chief Valua-
tion Engineer who is in charge of all right-of-way acquisi-
tions for the District. The District has alsco pointed out
to the writer in oral discussions that any increase in the
time necessary to serve Crders of Immediate Possession will
create many problems in planning their flood contrel projects.

The District constructs much of its flood control im-
provements on a joint basis with the Army Corps of Engineers
and the State Department of Water Resources. Particularly,
on Corps of Engineers' contracts, time is of the essence as
the Corps prepares plans, decides what right of way is
necessary and then gives the Floocd Control District a dead-
line for delivering possession.

We are sure that the Commission will be interested in
the views of an agency with the volume of right-of-way acqui-
sition and construction which is conducted by the Los Angeles
County Flood Control District.

Very truly yours,

HAROLD W. Kmmy, County Cmmmei: —

By s //—/ AL "'7' ;- A S
TCS:mzs Terry C. Smith ;;;; :
Enc. [}eputy Cﬁunty COUIISE]. ’.-__._.n..ﬁ:,u. _
cc: Mr. George W. Stenquist i



LOS ANGELES COUNTY #1.O0D CONTROL DISTRICT

F O BOX 2415, TIRMINAL ANRMEX

LGS ANGELES, CALIFORNIA 80054
WALTER 1 WOOD 2250 ALCATAR STREET

CHIEF ENGINEER TELZFPHOME 223-2 111 LOS ANGELES

Augnat 31, 1966

Filk NG 2-5.12
Galifornis Lav REevistion Coxmission
Froposed Changes ir Condemnation
Frogedure

Room &,B, Hall of Adwministration
500 Vest Temple Strest
los ingeles, California 90012

Attention Mr. Bdward A. Nugent and
Mr, Tarry C. Saith

Doar sir:

In & telephone convereation on August 29, 1966 betweon your
Mr, Terry C. Snith and our Mr, Baymond F. Ray, Mr. &xith asked for
our oommenta on the changes in condemnation procedurs preposed hy the
California Law Revision Commissiorn as of July 30, 1966,

1, 7The Conxdaszion Proposes to add Ssctlons R&‘OB’ 1269.31
and 1269.02, Gode of Civili Procedure %0 require notice of individuasl
amounta déposited in comnection wiih Orders for Immediste Possession.
This would oreate problems and protrectad discussions on Fodexral
Projects wvith the State Departaent of Water Resources, aince in most
ingtances our doposits arec made on the basie of stelf eppraisele~-
whereas the fee appreiasels which noowally justily the ultimate awards
are not obtained unddl o later date. e have not sncountered many
instances of hardshlp eaused by existing lswv, Moreower, expardenge
hag shown that withdrawsl of funda by owners prior to judpment are
relatively infTequent.

2. The prasent law, iz general, provides for 20 days to
lapse before Ordors for Immediste Possession ars sffeotive, Tha
Comnisalon propcaws to add Section 1265.G4 to provide, in general,
for extension of this period to 30 days. Our shortnesz of lead time
on our projects 1a a0 scule that this addivional time mignt serioualy
Jecpardize and delay our construction scheduies, Here again, our
muﬂththemmngm-dqpaﬂmmmvnmmémp
inflieted on cwners.

AMPDESS Al | CrARMMEIIMISATIMAS TO THFE MMHIFF FAIMZIMECO



Mr. Heroli W. Kennedy | hugust 31, 1966
Page 2

2, Pdeticy lew srovicer tat the dase of valeetion 18 fixea
&5 of the date of dgsuencs of sumecng, uniesd the case is not trisd
withdn one yesr, thuouvgh no fault of ths celendari, in whieh cese the
date walustion is voe date of trisl.

The Cormigsicon propoes udcings Seeticr Ho. 1249wy

5{a) Tue datc of waluwabtion gaall be dcterndsed as prowided
in thie section.

{t) Dnlesz an earlier date of vaiuaticr is appiicables under
subdiviaion (e}, (@) or {r), ite date of waiuation is tus
deve on whleh thc pilaiobiff mekes = deposilt in sceoTiancs

@ity Grapter | (compenedngz with Secticn 1268.01) of Fiitle 7.1.

In el eeses in wilen tnle subdivisiosn dovd not dedarmdine the
date of welustion is determinza winer subddwisions (e}, (d),
(e): (f): and {g}*

{c} If tae iswuc ol corpensation is brought to trizi witois
#x acntis fron tae fiidny of tne eomplelnd, the date of
voiustion is the date of trial.

(8} I tno lssue of comvensacion is nol hrowghi to brdal
witiedn six nontng fico woe flidng of dne t..usa‘ laint i is
brougit to trlal wituiin coe rear foom suen ;..a'ba, Lu: date
of valoaticon is tae dete alx secthe slber the PRIl of the
compiaint.

{a) If wie lswus of cuarenastior is sob browght . trfel
withdn one pear weMer too INline of Uie camglalnl ane the
delay iz oot guuwed by tos asfencaol; the catas oF vaiuation
38 toe Zute of tolal.

(£} XIr tis tasue of noansaddon iz 2ot brouskt o trdel
within cie vear a“‘b&r 't.” fiting of Ta copplaint ol dha
celay i causad By the defeudent, the wals of weiuetion
i3 the date six aa:.ut.hs efter tiw .1':‘1 ny ol ha oonpizint,
() I: eny essze in wodeh thers is & new trial, toe ande
of velusiicor is tie date of sueh new triel, exes '__; umt
the dats of Wajuatlion in the rew triel smil b 4 umme
aats as I the crevious trial iy

{1} 7%Tne plaintiff ras serosited lhe rrubablie just ccavensetdon
iz meoordance with Crazter 1 {commencisng with Seciic. _,2&.01]
of Titie 7.1} o2



Mr. Baroid W. Esnnedy Augugt 31, 1966
Pags 3

(2) Tre =imlotif? hue deposited the anciat of the [udegment

in weenrasnee wits Chapter 3 {comsencizng with Scetion 127G.01)
of Titie 7.1 within 30 dsys after the wntyy of Jutgment o)

i a rmotion for zew Yime or to vaceto or set aslds The Judgment
tas bess nade, withiz 10 ders efter alssosliion of suen wotisa.”

kg esr ges no Tesson for changlng tre exdsldng iz e fo date of
veluation. We telieve the proposed new iaw would be Yo ecinicx, unwieldy
and probebly uvnvworkable. ¥e would aneounter substantial addltisaal
sxpense $n deaiing witho cur fee appraiscrs a ¢, in ouwr crindia, uelther
the sondemncr oy the cwner wouls benefit.

8y
G, W. Stenguist
Cidaf Valsetionr dngluesr



Memo 5662 EYHIRIT XITI

ROBERT J. WILLIAMS
ATTORMEY AT LAY
SUHITE 7058 COMMUNITY BANK BUILDINC
SAN JOSE, CALIFORNIA 95113
TELEFHONE 208-2400 .

August.zsth; 1966 ' t

California Law Revision Commission
Room 30 - Crothers Hall

Stanford University =~

Stanford, California

Gentlemen:

Having reviewed your tentative recommendation concerning

. posséssion prior to final judgment in emninent domain :
proceedings,. I wonder if the proposed legislation adeguatel
protects whatever procedural right a property owner may :
-now have to have the jury considering the issue of valuation
view the property. The present provisions for dmmediate
possession do certainly limit the property owner 'in that
:espebt:‘however,:thegcircumstanpes are. such that, practically
speaking, cne viewing property which has been devoted to
roadway or reservoir use can gain some appreciation of
what the property was like in its raw state. Howeveyr, the
same might not be said of property on which the srection

of a structure has been commenced. Particularly does the
distinction seem significant when applied to potentially

commercial property mow undeveloped.

In other respects, theﬁpropbsediiegislation deals adequately
with the problem. ‘ Co R T

‘-'?Ery’}ru1y4yours;

et

. ROBERT J, WILLIAMS

RIW:d4j
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Memo 5567 EXHIRIT XIV
STATE OF WASHINGTON
JOHN J. O"CONNELL
ATTORNEY GENERAL
TEMFLE OF JUSTICE
OLYMPIA, WASHINGTON 93501

Septembexr 14, 1958

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, Caliifornia 94335

Attn: Mr. John H. Dedioully
Dear Mr. DeMoully:

Your committee's proposed revisions to the Californis "quick-take
statutes have peen reviewed, and following is the ome comment or
suggestion regarding the same,

51268.05 -- Withdrawal of Deposit. This section piaces the burden
on tne condemnor to notify persons naving an interest in the
property when one of the condemnees of the condemned property
appgies for withdrawal of the deposited funds. Such a burden
should properly be placed on the condemnee withdrawing the money.
Jpon deposit of the money by the condeammnor, the condemnor should
have no further interest in the disposition of funds, save for
specific instances, i.e., abandonment of the condemnation case.
It should be the duty of the condemnee to notify other interested
persons, and the court sinould not grant an ordezr to withdraw
tunds without proof that aill otuer iaterested parties received
sufficient notice from the condemnee,

Regarding the text of "Reccumendations of tne Commission," the
term Yprompt compensaticn' is used throughout. Compensation or
the deposit should de made prior to possession, hence a bettex
texm might be “'concurrent,’ or "simultaneous compensation."

The section on deposits in cases of condemped property being
residential provides for the accrual of interest., The proposed
federal legisiation may implement tiis propoged section in that
additional burdens may be placed on condemnors when dealing with
residence property, and your committee should refer to saigd federal
legislation.

I nope the above will be ol some !

z LA LA
IDWREL W, T
assistant Attorney Generas | 4i

I e o t
e N

JI33




Memo 66-62 BXITIRIT XV

BLADE anp FARMER

ATTORMEYS AT LAW

ROBERT ¥. BLADE POST OFFICE DRAWER §t TELEPHONE S32-5881
PERRY M. FARMER 1849 ROBINSON STREET AREA CODE DLS
EUGEME . BRAMHALL OROVILLE , CALIFORNMNIA

September 14, 19436

California Law Revision
Commission
School of Law
Stanford University
Stenford, California
94305

Gentlemen:

I enclose herewith comment upon the Law Revision
Commission’s Eminent Domain proposals. As explained there-
in my comment lacks the care and consideration desired
because of the pressure of time. I would welcome an op-
portunity to submit further comment or to meer with you
and to discuss the matters at length. 1t is my belief
that some of the proposals should be seriocusly reconsidered.

_ Thank you for the opportunity of allowing me to
submit the comment herewith,

Yours very truly,

] u ”
R bgéL elade
r

' . ¥ Blade and Farmer
&VB:zp
Enclosure
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PROCEDURE OF THE CALIFORNL: LaW
REVISION COMMLoETON.

Cormment cGacained herein is noc of the guality
desired because 0f the time limicacion imposed. The
document comprising che centacive recommendaiion was 100
received by cne writer un:tll Auzusc 24, 1356 and it was
aotea thatf any connent hed o be senl in time co be
received &y che Law Revislon Commission no: later chnan
Seprewber 15, 1030, DJuriag :this laterval the iaw office of
the writer was in the process ol belag woved, his pariner

was seriousiy il iIn & hospitel zad ic was impossible o

devolte the -tome znd zicealion .20 he weites which it ob-

viougly deserves, Hevertheless, the within comments are

forwerded because oI the strons heliefs of che writer on
ey

some Of fhe sudjects conmenied upon,
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that compensea-ion be pald or denosii of probable jusc
compensaiion fov the benefic of the percoas entitled :hereto
is desirable. The reguirement of security for the wirhdrawal
funds entirel; negates che purpoce of the deposit for the
possession of tne lend iz he securiiy of the coadesmor.

2, If che conguicuenion is Co be amended g0 as to
permit the legislature o suthorize immediate possession n
other cases, there 1s clearly co vegson to retalin the present
vrovisions conceraing righcis of way and lands for reservoir
purposes, since the legislature can do cais by enactmenc.
I: is quite iLikeiy, additionaliy, taac the Legisiature wiil
at the instance 0f various governmenial agencies aucnorize
immediate possession in siwosi a1l other cases where it is

requesced. If proper safeguaras were given o Landowners for



r

compensation, suci blanket suthorizatlion of the legisiature
is probably; desirabile.

2. Notice should be required before an order
auchorizing immediate possession ls sought. The anature and
exteat of such notice should be prescribed by the legisliature
but the constitution should inciude language chat wili
authorize ana requize enabling legislation requiring notice
to landowners before an order for possession is procured.
(See beiow)

4. Orcders for Possecsion Ex-parte., It would be

an uausual and rare experience wiere a condemaing agenc;
could not plan and xnow when 1t will reguire possession of
property. The broadening of.che scope of immediate possession
should bring with it the correlative right ca the part of
property owners co¢ be notified in advance of the application
for an order for possession. Allowing tne condemnor to
obtain the order ex parie anc placing upoa the iandowner the
burden of presenting and filing a wotion concerning the right
ro possessioa and the sufficieacy of tihe deposit places the
burdea on the wrong party. The legisiacure should prescribe
a notice provision which is calculated vo give reasonable
notice to landowners aand wnich would not uarezsonably impair
a condemning agenc; acting with reasonable efficlency.
Gne_suggESEion as to reasonable notice would be to
require that the condemning agency give notice ten days in
advance of the apwplication for ﬁhe order for possession, by
certified mail to the ownexr 0r Owauers in accordance with the
names as they appear upoa the tax roils at addresses to which
tax statemen:-s are sent, if ans. Prooi of good faith in
compliance with this reguiremeat should be pre-requisite

before the Court should entercain the order. The application



cnould be placed on the calendar and hesrd in open court
racher rhan ex parce in Chambers.
3. The proposal thal existing procedure for

determining the amount of probabie jus: compensarion on
pege L2 is undesirable. 4z poinced our above, to require
& landowner to provide a boad or uvadercaking in order to
withdraw funds {or the caxing of his property is to negate
the principle cthat he 1s entitled to just compensation before

is property is caxken. The protection of the condemning
agency is its right to have probable just compensation
determined in a judicial manner. Having the coandemning
agency pay Coe premium on a bond is insurfficieat. The land-
owner may not be abie to satisfy a bonding company. As a
result he wou.d be unabie to withdraw funds buc would lose
possession of his proper:ty. Furthermore, the landowner is
required, in effect, to underwrice any withdrawai by wvirtue
of indemnity provisions in any &spdlication for an uaderiaking.
The entire bond and undertaxing procedure as proposed, ic

in the opinion of this writer, unvealistic and uajust to
Landowners. Indeed, if 1s doubted whether it is consistent
with the Jederal constitution. .
5. The existing procedure for determining probable

h

just compeasation s highly unsecisfaczory. In most cases,

M

a right of way ageni [for state condemwning agency presents

an afiidevit in which he recites his knowledge of iand values
and chen states that in his copinion probable just cowpensation
is the sum of % delliars. Upon the basis of this ultiméte
conclusion of law, busy overworked Judges are signing orders
determining tha: x dollars is probable just compensation,
rather than hearing evidence of market vaiue and forming their

own independent judgmentc. Piacing upon the Landowner the



burden of overturning these ex parte orders ig unjust to

landowners because it entails substantial initial expense

without any compensation for errors corrected tnexeby.

fa)
e

Indeed, the writer suggests that escimaced jusc compensacion
be decermined by the acquiring agency itseil, as is the case
with the Declaracion of Takiang Acc of the federal govern-
ment. {40 U.s.C.A. 250(a)) with penalries provided for under-
estimating, or in cne alternative, thai the agency be re-
gquired to place a witness on the stand in open court afcer
notice in the wanner above suggesced, with the landowners
having en opportunit,; of c¢cross-examinacion. |

7. The suggesition on page 13 that the requirement
of an undertcaking being left to the "sound discretion of the
court” subjects landowners to a variety of interprecations
throughout the state, and cercainly lack of consistency and
uniforﬁitf.

8. On page L4 the suggescion is made {hat greater
incentive be required to deposit probable just compensatlon
in cases of residences. This discrimination does not seem
to be jusicified, at least, in the wenner actempted. A more
just approach would be compensacion o all perscons for moving
costs as is cru= in che federal procedure. Otherwise, there
appears o be no just and reasonable theory why one tandowner
should be treated differently than aany other landowner merely
because one of the landowners qualifies under the residence
requirements of the proposed Legislation. It is believea
that such legislation will simpl; add confusion to an existing
confusing and prepiexing situacion which attend the growing
activity of eminent domain.

9. The proposal that a uniform procedure for making
deposits after encry of judgment and withdrawal of such

.



BLADE & FARMER
ATYORMEYE AY LAwW

deposits in Paragraph 4 oh vage 15 is certainly commendacory.
The proposal immediacely preceding it requiring undertaxking
for withdrawal is unsatisfaccory for the reasons. mentioned.
£J. The suggestion on page 21 chat inrerest
should cease running on a judgnen: upon payment of che funds
into court is unsacisfaciory. This seems 0 be the presenc
procedure aud is unfair to landowners., The burden of
aviempting o extract che wmoney from the court thus falls
upon the landowners. A bewildering variecy of praccice exists
throughout the state since the " buck is passed back and forth
beitween the clerk, the auditor and che court, all having
something co do with the problem. If che landowner is some-
what distant, he loses vaiuzbie interest. There is no
provision for notice Zo the iandowner of the deposit nor has
the commission suggested it. The uadersigned knows of no
reason why & judgmenc cannot be satisfied in the same manner
as other civii judgmeats by simpiy pasing the same direcily
co the landowner and obcaining a sarisfaccion. If, as
occasionalliy exists, there is a coanfiict between various
lnteresh owners which they wanc resolved by the court, all
that is necessary is Ffor one of ther ¢o move the court co
decermine che apportionment zad in such case by approptiate'
order The court can require the funds £o be paid into court
and the running of Incerest would stop. Uader che presentc
procedure the funds are paic¢ into court in ail instcances

iet or aob and che land-

joeud

regardless of whether these is a coaf
owner is reqalired to satisfy vacious reguirements of various
judges and of iaks in obraining the funds. It is recommended
strongly tnat payment Into couri be made onlys upoi prior order
of the court upon application of one of tfhe parties. Even if
this recommerndation is rejecred i: s stronzkys recommended

=
A



thar lnceres: cease oaly upoa proof that Zhe judgment

- . o

credicor has been notifiea of ohne deposil o Zihe funds
rather than Zhe ners deposii. In Che experience ol che
undersigned, dla one insceace the judgreni was satisiied
by deposit in court, no aotlice was given and no accion was

-

aken by che clerk despite an exiscing oraer dirsecting

ry

immediac: paymenc to the lsndowner 1or wore than chirty

days. Ho remedy exists Ioy tihis failure, The tandlord

simpiy losi interesc, He shouwlld not be compeiied Lo inquire

o
i
t
ey
44!
B

dally of :the clevrs whe chie noneys have been paid. The
condemiting agency should be compel:ed o netify him of such
deposit or be pena.ized witn che coatiauing of running of
interest. The scacemen. on page 27 tha: upon deposit of

cthe funds the woaey becomes ipmedizcely avallable for with-
drawai' 1s nol accurace &s has been pointed outk.

11, The suggestion on ozge 23 taat Section 1255b
be amended by allowing the court to determine che amounc
of inceres: in all cases is unsatisfaccory. There is an
unfortunace variecy of viewpoints of judges tchroughout the
state, The determinacion of a proper interest rate in one
county should be the same in every other county. The land-
owner should noi be penalized by the personal viewpoints of
judges, which ¢his section would invite,

12, The proposal to correct the inequity existing
concerning decreases in che value of propercy which commences
on page 19 and concludes on page 20 is noted and is nighly
commendable. There is a furiher injustice to landowners now
existing which it is proposed to be corrected. This pertains
to the disparate (reatment Of severance damége and special

benefits.

The Commissioners are aware of the exiscing rule



reflecced in People v. Symons, 54 C. 2d 855 wherein ic is
held that any cdamage to ithe value of a remainder caused by

a project cannot be recovered except resulcing from use

of the land of which such remsinder constituted a whole
parcel before such taking. In other words, in Symons the
damage to property values caused by the freeway which was

the project, could not be considered. A portion of defend~ .
ant's land was taken for a turnaround or culdesac and only
the damage to the remainder caused by the taxing and use of
this portion for a culdesaec was proper for compensation

and severance damages. If ¢his rule is sound for the reason
that other landowners no poriion of wnose land is being rLaken
are similarly'adversely affected and are not compensated
(p.86)) chen certainly the same rule should apply in che
offsetting of special benefics. By this, the writer proposes
zhat only that special benefii which is conferred upon a
remainder by che poriion of the project which actually
occupies his land of which his remainder was formerly a whole
part, mas be considered in offsecting special benefit, It

is simply applying the same rule £o the landowner which the
conderming agency enjoys as to severance damage. Under the
presen: practice we have only a few vague rules defining
general benefits and speciel benefits which are read to the
jury. Condemning agency appraisers are given practically
carte blanche in simply expressing an opinion as to what
consticutes a special benefit. Benefits of the entire project
are therefore offset against severance damage. In this
fashion persons who have portions of rCheir property taken

are penalized for the cost of the project by the reduction

of severance damage, whereas persons who had no portion of
their properties taken receive the benefit of the project

-]




without having co make payment for it. A clear definition
which requires only that portion of the project which covers

or utilizes the land vaken from the specific property owner
would be a fair and just rule and would work egually with

the rule reflected in Symons. In the alternative, the
principle of Symons should be rescinded so that the remainder
may enjoy severance damage from the entire projecit. Thus,

the extent of damage would be & broad gquestion of fact as is the
case wiih special benefit. An equalization of this unegualed
condition is therefore respectcfully recommended.

13, Time prevents a more accurate comment. It is
the opinion of the undersigned that the Commission has under-
taken to correct and improve the laws in good faith. It is
further his opianion that the Commission has failed in some
respecis as pointed out. Despitce the September 15th deadline,
if it is possible the undersigned will further review, study
the recommendations and will submif a supplement hereto,

Respectfully submitced,

Dated: September 14, 1356 G{EiL§S§L" U
’



¥emo 86-62 EXHIBIT XVI

:._-,' ? SAN DIEGO CITY SCHOOLS
. . EDUCATION CENTER
Fl . PARE SOULEVARD AT B GAJON
SAN DIEGQ 3, CALIFORNIA
‘lptlﬂber 15, 1966 SUSINESS DIVISION ;

- galifornia Lew Revision Commission
Joom 30, Crothers Hall :
tanford University : : , i
;tlnfurd, California 94305

Actention: Mr. John H, DeMoully, Executive Secreiary

?hlnk you for the “Tentative Recommendation relat#ng to Condetmation Law and Procedure,
Yumber 5 - Possession Prior to Final Judgment and Related Problems" vevised July 30,1966,

1 have reviewed these tentative recommendations on the basis of my personal experience,
ead find that I am in substantial agreement with the changes made. I question two
gections as follows:

Section 1269.05. Deposit and possession on wotion of certain defendants

I forsee conditions under which the defendants may move the court for an order ]
determining the amount of compensation and rdquiring the plaintiff to make deposit
of funds in an amount of money not then available., 1 fear the defendant could use
(:: . the provisions of this section to hinder the land acquisition program of school
districts, particularly those districts which are using state allotments to
purchage the land for school sites, The xresylts of these provisions may also
limit the right of the districts to abandon proceedings after the amount of the
award has been determined. Reither of these:acts would be in the publie interest.

Section 12498 (g) (2) of the Code of Civil Procedure

1 am aware of at least one instance where the award of the court was far in
excess of the true marketr value of the property as shown by voluntary negotiation
after abandonment of the sult by the public agency. This subsection could’
require the district to deposit funds in an amount materially exceeding the true
market value of the property. This problem would particularly affect smeller
districts and those districts using state allotments to purchase land, where
available funds might not be adequate to make a deposit in the amount of the

. judgment. This inability to make the required deposit could result in the date

{ of the valuation being set as the date of the new trial; such a deferral could

E result in a substantial increase in value,

i

I appreciate the opportunity to provide opinion to be considered in. the development of

these recommendations and to review these tentative recommendations prior to their sub-

nission to the legisiature.

ﬁinceraly, | h T

Pirector of Building
Planning end Construction . Ffﬁ
E g -

e

1fw
- de: Geyer  Walker _ : :




*Memo 66-52 EXUTIBIT XVII

ROBERT G. BERREY
ASSISTANT COUNTY COUNSEL

DEFUTIES

County of San Diego ou g o Chmnes

DONALD L. CLARK
DAVID B. WALKER

OFFICE OF JOSEPH KASE, JR.
FREDRIC G. DUNN
COUNTY COUNSEL JAMES E. MILLER
LAWRENCE KAPILOFF
202 COUNTY ADMINISTRATION CENTER LL;"SM:‘K k;;:a:ﬁm
BEATRAM MC LEES, A. SAN DIEGD, CALIFORNIA S2101 R%Y'H_ GANN

COUNTY COUNSEL

September 16, 1966

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Attention Mr. John H. DeMoully
Executive Secretary

Gentlemen:

We have reviewed the tentative recommendation relating to
Condemnation Law and Procedure No. 5, Possession Prior to Final
Judgment and Associated Problems.

We are in substantial agreement with the tentative recom-
mendation including the proposed constitutional revision, except
we are very much opposed to Sections 1269.05 and 1249a (g).

1. DISCUSSION REGARDING SECTION 1269.05. The majority of
cases handled by our office where the County is plaintiff would
not be affected by the proposed section in that possession 1is
usually taken. This would apply to the wvast majority of road
acquisitions and right of way for sewer and other purposes. How-
ever, the application of the section to a minority of County cases
and to those cases where small districts and school districts are
the plaintiffs could create substantial hardship.

For example, the County must plan to acquire sanitary dis-
posal sites well in advance of the contemplated use of the facil-
ity in order that the public may have a facility to use when
‘existing disposal facilities are exhausted. The County would have
noc need for immediate possession of a proposed sanitary disposal
site which is to replace an existing partially filled site. In
addition, in order to properly plan for future service to the
public, the County would seek to acquire a sufficlently large
acreage, usually a canyon, for future disposal facilities to
provide & site for several years in the future. Under these



California Law Revision
Commission -2 September 16, 1966

~ircumstances, there would be no need for the County to deposit
probablie just compensation to obtain an order for immediate DOS-
session. At present, the County would not have to tie up the
appraised value of such a facility; the owner would still have
full use of his proveriy and the County could apply its funds to
more urgently needed public projects, such as police service,
highways and the like. However, Section 1269.05 would permit a
defendant to move the court for an order requiring the plaintiff
to make a deposit of the probable just comvensation in court if
there is a dwelling located on the vroperty containing not more
than two residential units., If the County scught to acguire

for some public use a small vacant vortion of a 100 acre parcel
which happened to have a farmhouse located elsewhere on the par-
cel, the farm cwner, regardless of the needs of the public for
its funds for other more urgent public uses, could reguire the
County to deposit the nrobable just compensation approximately

a4 year before it ordinarily would be required. In addition to
the loss of the use of urgently needed public funds in the manner
the legislative hody or administrative arm of the government in
its discretion gave priority, the public agency usually would
lose its right to abandon. If funds are not denosited in court,
11 would be much more unlikely that a property owner would be able
to successfully assert that the public zgency is estopped from
abandoning if the award is excessive or if at the time the pcrop-
erty is actually needed, plans are altered and different property
is sought to be acguired.

We believe that the section would create z probler with
school districts who rust comply with the rules, regulations and
policy of the Department of General Services of the State of
California whenever they seek State aid or financing for the
acquisition of school property. Regardless of the statutory author-
ity given school districts to take immediate possession or to de-
posit money in court, school districts are freguently in the posi-
tion of not being able to obtain reimbursement or State finanecing
at all unless the proposed acquisition meets the "volicy" ¢f the
State Board of Education and Departrment of General Services. That
the policy and rules of the Departments of the State may be some-
what arbitrary in their application is, we submit, demonstrated by
analysis of the following flood control nroject which was con-
structed in San Diego County:
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Under Public Law 566, the federal government will
alleocate funds to local agencies to construct much needed
flood control works, if the State law provides for assistance
as to acgulsition of necessary land. The California Water-
shed and Flood Prevention Law, Section 12550, et seq. of the
California Water Code, provides that it is the intention of
the Legislature to pay the cost of local cooperation required
by Public Law 565, to the 1limit of the cost of lands, ease-
ments, and rights of way.

¥mder this program a local soll conservation district
obtained, after 6-8 years' negotiation, federal assistance
for the construction of a flood control channel through land
that in the meantime had become a develoved portion of the
City of Vista, California. The most economical and best
engineering location to place the channel was diagonally
across a foothall field of a local high schocl athletice
plant. The federal government would not pay for the cost of
a cover for the channel as it was not needed from a hydraulic
standpoint. The State would not nay for the cost of a cover.
The State would pay all right of way costs including damages
if the locai agency would either take the fee title or other-
wise prohibit the covering of the channel. Thus, the State
probably would have had to pay for a new stadium as severance
damage, plus the Tailr market value of the land taken as right
of way cost even tnough the cost of covering the channel, if
reimbursible, would have been much less. Upon inguiry the
State also refused tc pay the cost of an onen channel so that
the school district could apply the award towards the cost
of covering the channel and restoring the football field.
In this instance, the proJect was not abandoned as loecal
interests were able to pay for the cost of the cover.

The State also as a matter of policy refuses tc pay for
the cost of cover even though the channel is presently covered
except to the extent the State believes cover is necessary
fer access purposes. Therefore, commercial properties with
a covered channel across their frontage were forced to
"contribute" the ccst of cover except for driveway crossings.
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Another effect of this section would be to cause small dis-
tricts to lose their right of sbandonment in the event the award
of the Jjury were out of line or the cost of the proposed acquisi-
tion was more than the funds budgeted. For example, in special
assessment proceedings for many lmprovement districts, the cost
of the proposed acguisitions are a determining factor as 1o whether
or not to proceed with the provosed improvements.

In our copinion, the public azency should be entitled to exer-
cise its discretion as to whether or not probable just compensation
should be deposited and it should not be penalized for determining
that other projects are more urgently needed, that bonds will be
used to finance the acquisitions after the costs are ascertained,
or that the oroceedings will ve azbandoned if the people feel the
costs are excessive. We recommend that legislative discretion of
this sort be vested in public officials and not private proverty
owners. We further recommend that the power to abandon not bhe
abridged.

2. DISCUSSIONS REGARDING SECTION 124G9a {g). 1In those
instances where z public amency nad determined that it was to
its best interest not to deposit probable just compensation; for
example, a sanitvary disposal site to be accuired for future public
use by a County, the nublic would be penalized or devprived of
the fruits of thelr apreal as demonstrated by the decision of the
Supreme Court ir Peorle v. Murataz (1960 55 Cal.2d 1. Ve believe
the proposed section would not create teo great a hardship on the
large agencies such as the Stzte Division of Highways in its high-
way program, in that in most instances it zacquires immediate
possession, and accordingly, would deposit probable just compen-
sation well in advance of judzment. However, the State Department
of Water Resources in its reservoir acouisition nrogram, many
school districts, and other public agencies in many instances
would be deprived of an effective anneal as set forth in Pecple
v. Murata, supra.

We also recommend that Section 1268.02 relating to increase
or decrease in amount of deposit, be revised so as to permit the
court to redetermine probable just compensation to an amount less
than that which has been withdrawn by a defendant. Tc illustrate,
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a public agency appraised a parcel at $1,000, by clerical error
the decimal was misplaced in vreparing the security deposit and
$10,000.00 was deposited in court for said parcel. The error was
not discovered until after the withdrawal due to the large number
of parcels in the case. We believe the public agency should be
able to seek modification of the order before the defendant owner
has disposed of the original amount withdrawn so as to prevent
future hardship to the defendant and also so that the public may
recover as much security as possible.

Finally, we recommend that proposed Section 1255 (c¢) be
revised toc make the recoverable costs and disbursements taxable
costs and disbursements with the exception of special costs and
disbursements enumerated in ({2) thereof, that is, attorney's fees
and appralisal fees. We believe that the public should not be
required to pay either anpraisal or attorney's fees for services
rendered prior to the commencement of the action. Under the
proposed section, 1If a master road plan were adopted indicating
that the parcel to be acquired was within a proposed major highway,
consultation fees of attorneys and appraisers from the date of
adoption of the road plan could be asserted under this section,
even though an eminent domain action was not actually commenced
for ten to twenty years. We believe the commencement of an action
is a date certain and represents action on behalf of the publie
upon which the defendant should justifiably rely; orior to that
time, no definitive action has heen taken by the public.

Very truly yours,

BERTRAM McLEES, JR., County Counsel

{, T s
By ‘{1 .j "'{LJ {:}_f‘;—r R H,{ L f‘:‘? - .

s LW S

DAVID B, WALKER, Devuty

DBW:MAB



Memo H6=62 EXHIBIT XVIIY
Dm_os HE Criy ATTORNEY

CITY OF SAN JOSE

CALIFORNIA

September 19, 15¢5

FERDINAND P. PALLA
© GATY ATTORNEY

TELLEPHONE
292-3141

. RICHARD K. KARREN

ASET, CiTY ATTORNKY

HARRY KEVORKIAN
FRANKLIN T. LASKIN
DONALD C. ATKINSON

KEITH L. GOW
ROY. W. HANSON
W, W. ARMSTRONG
ROBERT R, CIMING

- CEPUTY CITY ATTORNEYS

Senate Fact Finding Committee
© on Judlcilary

California Iegiglature
Iettunlich RBullding
Watsonville, California 95076

Attention: Frederigk H. Ebey, Counsel

Gentleﬁsn:

' We have reviewed the proposed constitutional amend-
- mént and implementing legislatlion relating to condemnation law
and procedure of the California Iaw Revision Commlssion.

We are in general accord with it and we parSicularly
favor the constitutional amendment allowlng the Iegislafure to
expand the instances in which an order of immedlate pcossession

may be employed by a condemning body.

- We do, however, feel that some serious consideratlon
should be glven to amending C¢.C.P. Section 1266. Specifically,

we feel all cities should have the right to excess condemnatlion

as does the State of Californla without having =

quired by the said sectlon, that severance damage to the re-

mainder 1s8 such that the cost of acquiring the part equals the

. ¢cost of acguiring the whole, We have attempted to employ C.C.P.
Section 1266 in many situations and have found it to be entirely

urworkable.,

' We would apprecigte it 1f this letter were presented
1n testimony at the hearings ir Anaheim,

Very truly yours,

FERDINAND P, PALIA
City Attqrney

] .
Bor 2 3
By Donald €. Atkinson
;Deputy City Attorney

- FPP:DCA:1b
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Memo 66-62 EXHIBIT XIX

PACIFIC GAS AND ELECTRIC COMPANY

PGEwIE — 245 MARKET STREET - SAN FRAMCISCO, CALIFORNIA 94106 - TELEPHONE 781.4211
RICHARD H. PETERSOR o B sn o s
BEMIOR VHCE FREEIDENT r:::a;.-'-:.-:::-unn :::;;t: :v::e?;;::
AND SEMERAL SOUNSEL P r b, Caast, SN, N Qs KELLY
SENAY J. LAPLRNIY G BEAT L. WaAdRUk
FREDERICH T, SEARLS EQWARD u. MCBANMEY JoHM E. Conroe

dame B, Gisdow GrEr WOET, dm.
GEMERAL ATIONHEY Amvnud L Holoman, Je, ChancEn W, TrinEfeL
k RORENT M, DELLE VALK RORS Womtuas
RTha D d. KGHLMAN RORCHT OnLbhdn
EANFODAD M, Boagdd BlamLiEr T. ExinmEn
AYIBRNEY S

October 6, 1966

Mr. John R. De Moully, Executive Secretary
State of California

California Law Revision Commission

Room 30, Crothers Hall '

Stanford University

Stanford, California 94305

Tentative Recommendations of the California
Law Revision Commission Relating to
Condemnation Law and Procedure

Dear Mr. DeMoully:

I have a copy of the letter dated September 16, 1966,
which Mr. Tom P. Gilfoy, Assistant Counsel for Southern California
Edison Company, sent you regarding the tentative recommendations
of the Law Revision Commission concerning the taking of early
possession in eminent domain. Mr. Gilfoy made one specific
recommendation for modification of the commission's present Pro-
posals. That involved the requirement of proposed section 1269,03(c)
that a public utility applying for early possession must produce a

- certificate of public convenience and necessity for the facility
issued by the Public Utilities Commission.

As Mr. Gilfoy points out, such certificates are virtually
nevexr issued for the great bulk of utility facilities in behalf of
which the right of eminent domain is exercised. The second para-
graph of section 1001 of the Public Utilities Code dispenses with
the certificate requirement for facilities which are extensions of
existing plants necessary in the ordinary course of business.

I agree with Mr. Gilfoy that the requirement of a certifi-
cate as a condition of early possession in eminent domain would tend
to frustrate the purpose of the Law Revision Commission's

- recommendations, which I understand to be, among other things, an
- expedition and simplification of the right to possession. As

Hre



Mr. John R. DeMoully -2~ Octobker 6, 1966

presently constituted, proposed section 1269.03(c) would cause
proceedings before the Public Utilities Commission which do not now
occur.

I also agree with Mr. Gilfoy that the rest of the Law
Revision Commission's proposed section contains adequate safeguards
against error or abuses in the granting of early possession to a
public utility.

Accordingly, I join in Mr. Gilfoy's letter and sypport
his recommendation.

I am sorry I have not communicated my position to yon
sooner, but I trust it is not too late to be considered. Thank you
very much for providing me the various law revision studies and
communications pertaining to eminent domain as they are developed.

Very truly vours,

CriacdsnT Jp b vvinom,
CHARLES T. VAN DEUSEN
CTVD:avs

cc: Mr. Tom P. Gilfoy -



455 ¥emo 66-62 EXHIBIT XX
N

LAW OFFILCES OF

RICHARD V. BRESSANI BRESSANT axp HANSEN GERALD B. HANSEN
(1esd1939 1305 PANK GF AMERIGA BLDG. CLARENCE ). SHUH

TELEPHONE 284.0848 —
RICHARD B. BLOS

August l 0 , 19 66 BAN JOSE 15. GALIFORNTA

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California, 94305

John H. De Moully
Ezxecutive Secretary

RE: Tentative Recommendations of Commission re:
' Condemmation Law and Procedure

Gentlemen:

After examination of the recommendations under date of your
letter of August 3, 1966, we affirmatively recommend in
favor of this form of tentative recommendation.

This firm is regularly rather heavily involved in
condemnation litigation and we particularly commend your
proposed form of Section 1249 (b) of the C.C.P. providing
for the wvaluation process to disregard any increase or
decrease in market value arising from the advance general
knowledge of the condemnation proiect.

This has always begn a bad area.

May 1 add my thanks and congratulations for your good
work.

Yours very truly,

GBH:f By *5%%§éd4§ = e
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EXHIBIT XXI
GEORGE C. HADLFY M E0-60

PAUL E. OVERTON - ’
' Sults LIgC
3540 Wilshire Boulsvard
Los Angeles 3, California
Telephone: Dinkirk 5-0431

- Atternevs for Plaintiff

IN THE SUPERIOR COURT OP THE STATE OF CALIFORNIA
I AND FOR THE COUNTY QF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,

acting by and through the Department NO. 257309
of Public Works,
: Parcels 4A
Plaintiff,
and 4B

~-va-

IGEORGE J. PERNICANO, et al.,

|

Defendants.

“ - : THE EFFECT OF KNOWLEDGE OF AN IMPENDING PUBLIC

IMPROVEMENT UPON THE SUBJECT PROPERTY OR UPON
SALES IN THE NEIGHBORHOOD OF 3SUBJECT PROPERTY
1 I3 NOT COMPETENT EVIDENCE

The law 1a c¢rystal clear that a property owner mav ";
ishow that the market value of hls property has been depressed
r increased by kncwledge of the impending freeway construction,

his rule is well stated in Bacich_v. Board of Control (i947)

23 Cal. 24 343, 355-356.
1 "Phe other ltems of damages claimed by
piaintiff are not compensable; He asserts that’

allithe residences, except his own, in a described

area in which his progerty 1s situated were
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ellminated by defendants, and that a street
railway formerl 7 operating on Sterling Street
hzs been removed., There is No property right
appurtenant to plaintifi's property on étezﬂing
Street which entitles hin to the malntenance of
the resldences or the eontinuous operation of

the exintling strees rallway, . ."

In the Very recent case of Clty of Oakland V. Partridpe
{1963) eilt ALC. A 211 at 218 the court said:

In his opening statement, defendant's counsel
had stated that the expert would testify that ‘..
was difficult Lo obtaln good income on this property
with that freeway going to shoot through there for a
consiéerable length of time beforehand.' This evi-
dence as po 'bli at' 1s not admiasible, (Afchiaon

L. &S, F, Fy. v. Southern Pac, CO., 13 Cal. App.

zd 505, 517 [57 P.2d 575); People v. lucas, 155
Cal. App. 2@ 1, 6 [317 P.2d 1041.) As stated in

Atchlson, supra, 1t would be indulging in

'unfathomable speculation' to permit such testimony.”

Likewlse, a property owner may not show that the m~~
value of land so;d 1n the nelghborhood of subject property has

been depressed or increased by knowledge of the irpending frecway
construction. The authoritiea elearly establish that such evider.

1s legally incompetent,

Atchison, T. & S.P. Ry. Co. v. Southern Pac. Co.,
{1936} 13 ¢al. ppp. 24 505, 517;

People v. Lucas (1957) 155 ¢ 1. App. 24

i, 5‘?; 5

_‘\-
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(1350) 175 Cal. App. 2d 255, 253;

Baclich v. Board of Control {1543)

23 Cal. zd 343, 355;

H.8. v. Certain Lands in Town of Highlands
(1952) S.D.N.Y. 57 F. Supp. 934, 037;

Getteiman Brewing Co. v. Milwaukee {Wisc. 1044)

18 MW, 24 541;

Chicago Housing futh. v. Lamar (I13. 1061)
172 N.E. 2d 790. '

The leading Callfornia case establishing this exclu-

sionary rule 1s Atchison 7. & S.F. Ry. Co. v. Southern Pac. Co.,

{1936) 13 cai. app. 24 505, 517. The Santa Fe case 1s succinetly
summarized wlth approval in People v. Lucas (1957) Cal. App. 24

1 st poge 6;

"In Atchison T. & S.F. Ry. Co. v. Southern

Pac. Co., 13 Cal. App. 2d 505, 517, {57 p. 2d 575],
the court held in determining the market value of
land at the times of filing the complaint in
December 1933, it would be speculative to allow
evidence that the area was 'stipmatized! and the
mirket value of land therein affected by the fact
that a Rallroad Cormission order made 1in 1927,
reasulring the construction of a depoi whieh wvould
require the condemnatiocn of thé defendani's land.
The conrt sald that permitting the exanination of
witnesses using that order as & basis in order to
determine whether there was a market slump in the
area -during the period between the making of the
order and filing sult, and what it was due to,

would be indulging in ;unfathomable speculationt'”

-
[
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Property owner soughi to cross-exarmine the condeimmor's valustion
witness reparding the eiflect of conslderation by the Hichway

Commission of iuo alternative freoway

boni

geunitlonsg upon nroperty
ﬂlocated in the nsignborhood of subject properly. The court
sustalned the objection %o the eross-examination “prinzipally
upon Lhe ground that the answer would be g matier of speculsaiion”,
Supra at paze O, lictwlthstarding that the pIoperly cwﬁer con-

tended that knowledge of impending freeway improvemeni would

"in ali probebllity ... tema to depreciate the price to he sala

by
<
LA
o
o 3
0
p—h
L
k8

property’ the asppellant tribunal giztalined the trial

gourt. It is interesiing to note that Justlce Peters o our

Supreme Jourt, who was sltvinz 23 a Distriet Cours Suime at
the time, concurred In the Iugasz decision. ’

in fraien v, Nosrd of Control {1mh3) oo cal. od 545, 155,

- ¥ wt

the properly owner anserted o damage caused by a blight oﬁ his
residence. The condammor had removed all tie residences in the
neighborhood of his arogerty, leaving only his own gtanding in

& sea of vacani property. The Supreme Court heid that even
assuming that property owner's residenca had been stigmatized
by-tne'effecta of condemnstion on the nelgiornood, such damage
Wi3 1ot comoensahio. o~

That the Supreme Court has not budred one iota from the

excluslconzry poslilon is demcnstrated in the recent case of

2coole v. Symons (1900) 54 Cal. 24 355, 581, 232, The Symons
2age eslabllished tha Tule that the effect of a freeusy bullt on
neliendoring nrogerty, on the markép'value o subject property
15 not 2 legzily éampezent consideration. If our Sunreme Court
wlll moy allow evifence of <he effoat of aetunl Creeway con-
Strutilon In the nzipthorhond of subject proveoriy, how much

more ¢omuelling 1s 1t to exclude evidence of the azeculatlive

1% Tect of the {litting shadow of future conatruction?’
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Sumn mary

The ruling of Bacich v. Board of Control and Santa Pe

V. Southern Pacilic is firmiy inplanted In our law. In un~

mistakable terms, our appellate tribunals have 1lsid down the
mandate that evidence is iegally lncompetent when 1ts effect
1s to show that subjecs property and 1ts nelghborhood have been
stigmaticzed, and so cepressed in value, by reason of knowledge
of a Tuture publice improvemenﬁ.

All teslimony of the Witness Lane relating to the effect
of knowledge of the Freeway had on prices pald for properties in |
Tire area and on thg quantlity of sales should be stricken. In

addition, any future such evldence should he excluded, The

"motion to exclude” 1s the oroper remedy. Sseramento & San Joaquid

Drainzge Dist. v, Staue Recliamation Board (1563} 215 A.C.A. 59,

o

7, 69,

Dated: July 12, 1563,

Respectfully submitted,
GEORCE C. HADLEY, PAUL E. OVERTON

By Shermin Z. Hollinpswortn
Avtorneys ol Ploincilr

—
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STATE OF CALIFORNIA

CALIFORNIA LAWY

RAREVISION COMMISSIODN

TENTATIVE RECOMMENDATION
relating to
CONDEMNATION LAW AND PROCEDURE

HUMBER 5 - POSSESSIOW PRIOR TO FINAL JUDGMENT AND RELATED PROBLEMS

Septorber 15, 1966

California Law Revision Commission
School of Law
Stenford University
Stanyord, Californis

VWARNING: This tentative recomendation is being distributed so that interested
persons will be advised of the Commission's ftentative conclusions and can make
their views known to the Commission. Any comrents sent to the Commission will
be considered when the Commlssion determines what recommendation it will make
t> the Calilfornia Legislature.

The Commission often substantially revises tentative recommendations
25 a result of the comments it recelves. Hence, this tentative recommendation
iz not necessarily the recommendation the Commission will submit to the
Legislature,

This tentative recommendation includes an suxplanatory Comment to each
section of the recommended legislation. The Comments are written as if the
legislation were enacted. They are cast in this form because their primary
purpose is to undertake to explain the law as it would exist (if enacted)
to those who will have occasion to use it after it is in effect.
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_ Tentative Recommendation of
C' CALIFORNIA LAW REVISION COMMISSION
re CoNDEMNATION Law AND Procuntre—POSSESSION
Pricr to Fivas JopeuEN7gasn Reraren Prosiens

In 1965, the Legistature direcied the Law Revision . to be of benciit w0 both condemnors and condernnees. To
Commission te smfi?r the gueation “whether the law znd the public ageancies a right to earlier p:‘mssmp facili-
and procedure relating 1o condemnation shonld be re tates an orderly and systematic Program pm%eet;? ac-
vised with a view to recommending a comprebensive quisition and project ConsETuCHOR. An undue y n
statute that will safeguard the righes of all pariies tu acquizing cveR Ghe espeutial parcel can prevent consinc-
such procesdings” This recommendation {ome of 2 ton of a vitlly needed public improvement and rian
contemplated serien} covers several probiewms that imbere complicate financial and contracting arrangements for
in the timing and sequance of steps in fondrnustion the entire project. To avoid such 2 delay, the condemnor
procedure from the governmestsl decisioof to soguire s be forced to pay the owner of that pgmrcﬁl‘ more then
the property through final judgment in the eminent de- fair value and mare than the owners of i blir property
matn procesding. Both legally and practically, the most received. Ao, in acquinog property for public use, :lt s
important of these probleme is establishing the point in virtually essential that there be defipite fuwre date
the procedure at which the condemnor mav take pos as of which all propemy needed for the public improve-
session of the property and the condemnee may receive ment will be avaitabie. In brief, the need 16 not ior c:.le:
the property's vaE:r.: Clotely related ouestions involve tut for certainty. The ?anahie conditions of c;:mrt .
determination of (1} the daie as of which the property endars and the anpredictable eventualities inherest in
it to be vaiued, (2) the dates when interest begioa to the trial, appea'l, and possible retrial of the issuc of oom&
acerue and ceases, and (3) the conditiopas wnder which pensation preclude any such ceriainty of futors date

that date is determined solely by the final iudg:lna:it in
e,

the condemnor way sbandor the proceeding. e proceeding

In 191, on recommendation of the Law Revision precipitant filing of proceedings and premature asgE 8-
Comumission,* the Legislature enacted legislation that tion of property, all ‘o
ﬁama.ﬂ'y n_'ry;mumd_ e 131; on theée snéi rehl:tefi‘ m&- pavers and property owoers.
Ons. ¢ Commission basy concludzd that Iu T . . 3
i 3 . From the condemnes’s point of view, if reasonable no-
mp:i:vemenu are nesded end that the probems’ deserve tice is given before possession is taken, and if prompt re-
legislative attention as a fint step in the revision and ceipt of the P“’b’hh value of the property is s
recodificaton of the law of eminent damatn, possession prior to judgment frec&uenﬂy wilt be add:ran-
: N o tageous. U fiting of the com emnation proceeding,
Pomsession Prior to_Judgment—Constitutional éﬁelmd Wm lons; many of the valuable incidents of
Revision ownership, He is practically _prcchdl “ed frnqlve&;eﬂmgd or
C Section 14 of Artitle 1 of the California Coustitution {-m:‘,nfnm r:‘pet;?v:?fe 1;&‘ &‘:m.'ﬂe i :iﬂz
requires that the power of eminent domain be exercised denicd compensation for any improvements or repain
through judicial proceedings and confers the right to made alter service of the summens in the proceeding.
jury trial of the issue of compensation. Under that sec- As a practical matter, the property owner usually must
tion ;;1; e Code of Civil Procedure, a taking by emin- find and purchase another property prior to terenination
:;‘;] ain is an ordinary civil proceeding at both the of the litigation. He must also defray the expenses of
: ang appellate levels. The only distinctive treatmext litgation. It is possible that hecanse of these dificulties
I given the eminent domain proceeding is & preferred he will be forced to settle for ap amount less than he
setting on the il calendar, Untll the end of the pro- would have reccived eventually in the condemnation
O‘I‘ 2 cedipg the condergor s T 1 ‘ lony DeT * proceeding. In contrast, the taking of posscasion and
. payment of e_;lt::mted compen.m;lon l:n-n::-u o pﬁut
ioni i ermits the emnee to meet these problems X~
h?&mtm:;cgnﬁmuc:lf;xo; éﬁcwzf kﬁi‘i"‘pﬁfﬁe?ﬁ ﬁ_d Eenm whikLprocceﬁi;\s with the trial on the issue of
called “immediste posesion” in takings by the siate, “?dp‘;“j“uﬁn‘ f"”e“ it ttheh mm t’;‘; m
e e, A e et easine that e avstr 1o tihes yroperty of he may leave the amount
the condenimgfgm:;fncy i;"po&it 2 m::“efmg‘:::vﬁf on deposit and receive interest at the legal rate of 7%
;::nn'ned ge court to_Ilsnhe ad;quar;e to secure eventaal throughout the proceeding.
yment e award. They do not require, howaver, ’ i i d ining the ri
that the amount deposited be paid or made zvailable to ,hf E;ﬁ;;ﬂanmwf:ﬁm ;:Fop:?tymgyuzgﬁn&;tnm
the cwner when possession of his property is taken or at before any exchange of son and compersation
any time prior to final judgment. Before 1957, thern does ot preclude broademng the provisions for deposit
were no statutory provivions for withdrawsl by the and powession prior to judgment. Notwithstanding the
%lmperty owner of the uired deposit. Furthermore, important robes the limiting doctrines of “public use
i wai n%fretﬁ;n?mt at moi““ be given the prop- ané “public necessity” played in condempation cases in
ALy wne, etfective date of the order for posses- the 19th centary, the only substantial question for judi-
sion, the order could be made effective when graut- cial decition in virtually all contemporary tion
" per] 12 ak = wsibility of adminis- proceedings is the amount of com tion. becawse
e T ve rae to te uranalyzed mmpresion the guestion of the condemnor's right to take the proper-
t e best a;t:r-:m _gb]tbe p;npq-tg owner siways lie ty is decided by the court, rather than by the jury, pro-
3 fwmg;unsm,m inevitable reling ent of possession cedures can be fashionednt'hat will permis the expoditious |
ORg as poasinie. determination of the question in the cases in which it
‘The Commisien believes, however, that more peneral arises.
provisions for powsession prior to judgmoent can be made Tn its general application, Section 14 forbids the goke
) ing” of property “without just compensation having :
 first been made to, or paid into court for, the pwaer.” In
v Heen OAL. LAW REVISION COMN'N, HXP. REC & . R o —
, Reecmiaend Etudy - ain
iy M RO A R ( el Dt to jadgeems |
T e Hes Sl B ) . . . -3 -
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reliance upon this provision, the Supreme {Jourt of Cadi-
fornia invalidated certain legislation emacted in 1637
that authorized the wking of “immrdias possession” in
any condemnation case [Stsinhart v, Supsrior {lrwr,
157 Cal. 573, 70 Pac. 624 (1992} Thai detision has
been considered by some 0 be a bar w0 any satitory ex-
tension of the existing limited provisions fox pusession
prior to jndgment. The legistation of 1897, howeser, re-
quired only the posting of greurity by bosd and did not
provide for any payment w thie owner of the proverty.
The decision invalidating that Jzgislation was based upon
the loglcal ground that, even if morey is deposited, it 1o
not deposited “for the owner” unless ¥ It available w
him. The provisions of the Constimtion that now av*usr-
ize Womediate possession without payment to ihe ovax
“having first been made™ were adnpted to over.ome this
decision of the Supreme Court.

The policy underlying that decision and the original
and fundamental provisions of Section 14 ave sound. Pos-
session of property should not be taken frow the owner
urdess he has the right W be paid conowrrsotty, It i
poible that the Supreme Court of California would
susiain broader atattory provisions for possszsion prior
to judgment if they adequately Implement the property
owner's right to comncurrent payment. The wording
Section 14 is ambiguouvs, however, and the Commissicn
believes that the section should be clacified by amend.
ment. Not the least of the beaefits to be derved from
amendment would be the restoration of clarity amd
i = section of the California Constity.
tion dealing with eminent domain. Moreover,
the amendment would restore to the Constitution the
right of a property owner to compensation at the time
his property is taken for any purpose.

Accordingly, the Commission recommends that Sei-
tion 14 of Article I be amended as follows:

1. An explicit proviston thoold be added guaranteein
the owner the right, in all cass, to be compensate
jromptly whenever posssssion o1 use of ki property 1s

.

2, The cxiting auwthorization for possession prior to
judgment in right of way and reservoir cases should be
retained, but should be subjected 1o the requirement of
prompt compensation. The avthocization ia suth cases
also should be extended to all governsheraal entities and
agenoiet having the right to teke for right of way or
reservoir purposes. The existing list of entities hag -
sulted from piecemeal amendments adding one or more
new entities at various times, and there ik no logical
basis for a distinction between the public emides Lsted
and those not histed,

3. The Legishatare should be authurized :u apeciiy
the other purposes for which, and eotitles by which, poe-
session may be taken prior 1o judgment, The suthotiza-
tion should inclade power to clasify condemnors
and ¢lasses of mkings for :his pugose. ubject ta the
basic constitutional guarantecs, the Legistamre also
should be authorived to cstablish and change procedure
for such cases,

4. The uncertain and partiadly obsolete languape of
Section 14 should be clarified or deleted, as fcdlows:

{a} The phrase, “which compensation shetl be a5
cortained by a jury, undese 2 jury be waived, as in other

e

I
N

civil caser in a court of record, as shail be prescribed by
law" should be clerified 1o make the latter two phrases
refer to the total process for ascertainment of compensa-
tion, ra her {hin merely to waiver of jory.

(b} The lengthy proviso to the first sentence, dealing
with “immediate powscssion,” should be replaced with
ceardy  srated provisions (1) authozizing possession
prior to judgmemt in right of way and reservoir cases,
{27 authorizing posseszion in such other cases as are
prescribed by tmature, and (8) requiring prompt compens
sation to the proparty owner in all cases,

{c} The second portion of the first sentence, prohibit-
ing “appropricion” of propercy “until fwll compensa-
tien therefor be first made in money or ascertained and
paid inte court for the owner” should be daleted as sur
plasage.

{d} The language of the {irst sentence requiring that,
in ceradn cascs, compensation be made “irrespective
anv benefits from any improvement proposed by such
corporation’ thould he delrted. By jts termz the phrase
applies only to “corporations other than municipal”
and, oddly, only to wkings for right of way or rescrvoir
purposes. Insofar as the language undertakes io make
any disiincidon in the offserting of henefits, other than
distinguishing between “special” benefits {which are
offset in all coses) and “general” benefits (which are
not offtet in any case), the langusge has been held in-
cperative hecause 1t conflicts with the Equal Protection
Clzuse of the Fourteenth Amendment 1o the Constitu.
tion of the United States {Beveridge v. Lewis, 137 Cal.
519, 70 Pac. 1083 {1902}). The complex question
of the offseiting of bepefits in cases of partial takings
should be lefi to treatment by the Legisiature subject to
the fundarsentzl guarantees of other provisions of the
Constitution.

_ (e} The last sentence of the section, which provides,
in cffect, that property may be taken for certain loggzing
and jumrbering railroads, and that such teking const-
tutes the raker a common carrer, should be deleted.
Takings {or such purposes are authorized by existing leg-
wlation, and the statement that Fhe taker becomme a
commen carrier 53 merely an application of a broader
propogivion that characterizes any acquisition of prop-
ety through exercise of the power of eminent domain,

Possession Prior to Judgment—Implementing
: Legislation

_ The existing comstitutionsl authorigation for posses-
siot price to judgruen: applies in a wide range of cases.
The authorization for such posession in takings of
“rights of way” has proven effective in most acquisitions
for highway, {reeway, and strcet purposes. As expansive-
¥ interpreted, the anthorization for such possession in
takings of “lands for reservoir purposes” has facilitated
the acquisicion of property necded to develop and con-
serve water resources. It has become feni, however,
that these two classes are meither entirely logical nor
sufficiertly. inclusive. For example, a county, city, or
district muy obtain posscision of the rights of way for 2
stwerige system, but may pot obtain possession for the
‘.1t]f; for the :ewage treatment plant or other facility jt-
sell.

The development of bighways, and especially Freeways,
somellnes necessitates the taking of property outside the
right of way. Even though the acquisition iz by the State




Division of Highways, no authorization exists for casly
possession of property gutside the boundaries of the right
of way. Similarly, many acquisitions in which possession
priot to judgment would be appropriste are excleded by
bath the limitation as to entities and by the limitatidh
as to the public purpose for which the property is being
acquired, As an example, an ascured date of pogsession i3
not available in acguisitions for achool purposes, how-
ever great the need and whatever the size or responsibii-
ity of the school district.

The Commizsion, therefore, has concluded that legisla-
tion should be enacted that substantiaily exte s ihe
categories of cases in which possession is ovallable prior
w0 judgment. Such legivlation shevid clasaify condemnors
in ascordance with the nature of the litigable issues that
may be ralsed in the condemmation proceeding and
specify procednres applicable to each class of wcon-
demaning agency that will fully pretect the rights of
persong whose property -ia being taken.

4]

For thiz purpose, the {lommigsion recommends enaci-
ment of the following provisrons:

I. The procedure now followed in cases where prop-
erty is taken prior to judgment for rgit of way or reser-
voir purposes should be retained in sech cases, except
that the period of notice to the properiy owner before
possession is faken should he extended. Pror o 1857,
there was no requirement that the property owner be
notified. In 1957, a requirement of three duys notice
was enacted. In 1961 on recommendation of the Law Re-
vision Comsission, thiz period wis extended to 20 days.
The Commission now recommends that this period be
extended to 30 days. The change will make possible the
meiwal dishurscment to the property owner of the re-
guired deposit before he is required to relinguish pesses-
rion of the property and thus will further reduce the
possibility of rerious inconvenience o the property owner,

2, The statutes of Californin now provide that the
governing bodies of muny condemning agerwics may
adopt & resolution or ondinance that ia “conclusive evi-
dence” in the condemnation proceeding of {1) the pub-
Lic necessity for the public improvement, (2) the neces-
pity for taking the property for the improvernent, anmd
(3] the planning and location of the improvement o
the manaer most compatible with the greatest public
good and the least private injwey. The efect of such
a resolution or ordinapce s substantially to reduce the
poseibilities of defexting the condemrmtion acdon and
to make the only significant issus hetween the partivs in
at Jeagt 999 of the cases thar of just compensation, Be-
caute of the resulting incvimbility of the taking, such
agencies should be authorized to take possession of prop-
eriy prior to fudgment in accordence with a procedure
that will fully protect the rights of property owoers.

In such cases, the order for possession should be Js-
suedl ex paric upon application of the plaintff, but
should not be effective to transfer the right of possession
untif at Teast 30 days after notice to the property owner.
Within the 30-day period after notine, the property
owner should be entitled to obtain a stav of the order if
the hardship to him of losing possession cwtweighs the
weed of the plaintiff-condemnor to avoid delayv. Alse
within the 30-day period after notice, the property own-
er shoutd have the right oo olvtain & vacation of the order
for possession in those rare cases in which he can show
that the plamtfl s aot emnowered to take the properry

by eminent domain or that the Eaking is not actually
antharized by a eonclusive resolution or ordinance.

3. In most other condemnation actiops, the plaintiff
should be entitled to obtain possession prior to judgment
if, upon regularly noticed motion, the court determines
that (a) the plaintiff is entitled to take the property,
(b} the plaintifl has a nced for carly possession, and
fc) the plantiff's need for such early possession out-
weighs anv hardship to the opwner or occupant of the
property. This right o obtain possession upon naticed
motion should, however, be limited to public entities,
public utlitics, common ecarriers, and public service
corporations to avoid extending the right to possession
prior to judgment to the exceptional cases of so-called
“private” condemnation. And, in_the case of public
ntilities, commen carriera, and public service corpora-
tions, the procedure should he available only when the
peed for the proposed improvemdnt OF project is evi-
denced by & certificate of public convenience and neces-
sity obtaibed from the Public Ulities Commission.

Deposit by the Covdemnor

Existing law provides for the deposit of probable just
compensation only in connection with an application for
an order of posscssion prior to judgment. There should,
howewver, be provision for making such a deposit wheth-
er or net immediate possession is contemplated or taken.
Such a deposit procedure can serve n valuable role in
condemuaation proceedings, The defendant's right to
withdraw the deposit prior to judgment enables him to
finance the acquisifion of property to replace that being
taken and to defrav the exprenses of the condemnation
Yitigation. Theze advantages will accrue 1o the condemner
even though the condempor s not eotitled to or does
not seek possession prier to judgment.

From the condemnor’s viewpoint also, the deposit
procedure ean be of value if provision is made that the
defendant, by withdrawing the deposie, waives all de-
fenses except his ckabm o greaer compensation. Under
such a provision the defendant’s withdrawal of the de-
pusit confirms the plaintifi's right to tzke the p ¥.
{See People v. Guiierrez, 207 Cal. App.2d 529, 24 Cal
Rptr. 441 (15623} Thus, in suro, a deposit and with-
drawz] procedur: provides a methed by which the par-
ties can effect a transler of the right wo possession in ex-
change for substartial compensation withowt prejudice
to their rights 1o fully Ltigate the compensation issuc.

Accordingly, the Commission recommends the enact-
ment of Jegislation anthorizing any comdemnor, whether
or not it secks possession prior to judgment, to deposit
for the condemner an amount determined by the court
v be the probable just compensation that will be award-
ed w0 the defendant in the action. The Commission furth-
er recamraends:

1. The existing procedure for determiining the amount
of thr profrabde just compensation should be retained.
The cxisting system for withdrawing the deposit, how-
ever, should be streamlined to climinate, insofar as pos-
sible, obstacles to withdrawal. Any jusufiable fear that
the amount withdrawn will exceed the eventual award,
ot vhat the deposit wili be withdeawn by a person other
than the one entitled to it, can be obviated by reguiring
the filing of a bond or other vndertaking,

%, Existing law requires the condemnor to pay the
co1i of bond premivms for such purposes if the need for




the bond arises from the condemnee's efforts to have the
court fix 28 probable just compensation an amount
greater than that originally deposited and then to with-
draw all or part of the éexces. No provision for such
payment is now mare if the bond is required because of
eting claims among defendants to the armount
originally deposited. These claims usunlly result from
the need to allocate the award among owners of separ-
ate interests in the property, and the necessity for such
eilocation arises from the condemnation procesding it~
self. The Commission therefore recommends adoption
of a requirement that the condemnor pay bond preminms
in mch instances unlem the need for the bond arises
weimarily from an issue a1 to title between defend ints.

3. Under sxisting practice no withdrawal js permit-
ted unless personal eervice of the application to with-
draw is made vpon all parties. This zequirement should
be simplified by permitting service by mail upon the
otl!:e;l pl.‘alrties andhﬂrei: at—torge y tlh; any, ia =]l cases hi:
whic € party has appeared in the proceedings or
been served with the complaint and summons, Further,
the existing absolute rohiin'ﬁon of withdrawal for lack
of personal service should Be climingted. Quite often
“defendants” named in eminent domain proceedings can
easily be shown to have no compensable interess in the
property. In such cases, withdrawal should be permitted
upon the fumishing of adequate security. Further, the
requirement of an undertaking for withdrawal should be
left to she sound discretion ofgthc court, rather than be-
ing required as a matter of course upon the appearance
of any pouible conflict, however technical, in claims
to the eventual award.

4. Because the condemmee is entitled to receive sube
skantial compepsation when the deposit iy made—the
amount determined by the court to be the probable com-
pemsation that eventually will he awa te the con-
demnee—the date of valuation should be fixed by the

deposit. See belywr o 94505:

5. After & deposit is made, the condemmor should be
gi\renthenghtwo‘buinaumderfa.rpmmim of the
Property when the defendants entitled to posssesion eith-
er vacabe the property or withdraw the Qeposit,

Deposit on Demand of the Defesdant

The Commimion has considered provisions recently
enacted in other states that permit the condemnes to
demand and receive probable compensation at the be-
ginning of the proceedings or soon thereafter. Under
these provisions, the coudemnor is given the right to
possemsion upon mpltz;mg with the demand of the
condemnes. Although the objective has mcriﬁ integra-
tion of such u requirement into California condemnation
procedure does not appear feasible. Such provisions
climinate, in cffect, any privilege of the condemmnor to
abandon the proceedings. Moye im:pomntly, in Califor-
niz there are instances in whick the public funds for
eventual acquisiion of the property are not available
at the outset of the proceeding. Improvement, revenue,
or genemal obligation bonds may have to be soid, And,
s a practical matter in certain cases, it i necessary for
the value of the property io be determined before the
amount of the bord issue can be established.

. Nonetheless, the Commission believes that a ter
incentive should be provided to the condemnor for the

deposit of probeble just compensation In cased whese .
the cond ek

emnor to condemn the defendant's resi-

and Yhe delendant requests %@‘

0. deposid be made..

den'oe,l;Thc need to find another home pla)cu. A icu-
larly onerous burden upon such a d u‘uh.nt. m *
requirement that the proceeding be dismised i the
depesit i not made would be oo

h prope
dential property having not more than two
units and the defendant is a resident of one

Pomcssion After Entry of Judgment

Californis law distinguishes sharply between the
taking of pomesion before eotry of the “Ynterlocutory
judgment” of condemnation, and the nhn&enf poses-
sion after that event, Since emactment of thy Code of
Civil Procedure in 1872, Section 1254 Jisa permitied any
condemnor to obtain pomemion following entry of judg-
ment by depomiting for the defendant the amount of the
award and also depmsiting an additional sum to secure
payment of any itional amount that oy be recov-
ered in the proceeding. The procedure is available even
though the award is attacked by either by mo-
tions in the trial court or by appeal » oaly right
waived by either party under the procedure is that with-
drawal of the deposit by the condemnes waives his right
1o contend that the property may not be taken by emin-
ent domain. Unlike provisions for possemsion prior to
judgment, this authorization for ession after judg-
ment does not raise conptituti probiems. fﬂdihm
v. Buperior Couet, 151 Cal. 271, 90 Pax. 706 (3907).)

Even though the judgment may be revemed or et
aside, provisions for possession after eatry of judgment
are properly distinguished from similar provisions for
possession prior to judgment. The judgment determines r|

the condemnor’s right to take the w, the

sl court appeatn Sod posdbie pew s sy bomm
trial court, new May cConm;
a period of Yﬁ‘ﬂ: the procedure both
parties. From

the condemnes’ o the period
e s mndﬂn
during which he i1 effectively preclu ?mm renting,

the units.

selling, or improving the property is reducad, and he may

withdraw the depmit and carry out his
future, From the condemnor's standpoiat, th
is virtually essential to prevent the public improvement

&

G

cedure and restatement of the suthorizing i
with the following changes:

. The provisions ahould be redvawn to distinguish
clearly between the procedures for, and Coniequencey
possession and deposits before entg of judgment,
possession and deposits after entry of judgment.

E.Mcwrtshwidnotberequimdingvmunh
determine an additionz) amount to be deposived as secur-
ity for any further compensation, costs, or intevest that
mybemmaredintheprmedfn;.ﬁmedummu
for the incresse or decrease of the amount deposited on
mdﬁmofeid:amrty.‘fhhpmeedmwhldlpt-
ed to permit 2 defendant to make a motion to
dmﬁtdqnwﬂmﬂmtnunﬁtylhﬁe y-
ment of sdditional compensation, couts, or interest If he
desms such action necesary., . - ) -




3. Existing law shoukd be clarified to permit the con-
demnee, after emtry of judgment, w0 withdraw a de-
posit made prior to judgment under the simpler provis
ions for withdrawal of & deposit made after eniry of judg-
ment. However, the trinl court chould be authorized 1o
require, in ity diseretion and upon objection 1o with-
drawal by any otber party, that an undertaking be filed
by the withdrawing party.

4. A uniform procedure should be provided for mak-
ing deposits after emtry of judgment and for the with-
drawal of such deposits.

Date of Valuation

Since 1877 the date of isusnce of summons has been
fized 33 the date of valuation in eminent domain pro-
ceedings. In an attermpt to baprove the position of the
property owner and to compel the condemnor to expe-
dite the proceeding, a provision was added in 1911
specifving that, if a case ie not tried within one year
from its commencement, and the delay is mot cansed by
the defendant, the date of valuation it ibe date of trgal.
Under sxisting law, neither the taking of possession
by the conderonor, nor the depositing of probable just
compensation, has any bearing in determining the date
of valuation. In camges in which the issc of compensa-
tion is once tried, and @ now trial is necessary, the Su-
preme Court of California has held that the date of
valuation remains the same date used for that purposc
in the original trial.

Fixing the date of valuation as of the date of the -
suance of summons s mpported by analogy to other
civil actions. In such actions, for many O?urposes, condi-
fions are considersd to remain static as of the commence-
ment of the action. In eminenf deowain proceedings,
however, commencement of the proceedings is not logi-
tally relevant to ascertaining the date zs of whick the

“level of the general market, and the value of the parti-
cular property in that market, should be comsidered. Un-
Yess the condemnor deposits probable just compensztion
and takes possession of the property, the property owner
is left in possession amd conirol of the property, how-
ever hampered he may be in dealing with it. In 2 rising
market by the tme he reccives the award property
valuer often will have increased se much that he can-
not purchase cquivalent property with the award,

In approximately ha¥ of the states and in fedaral
practics,property is taken at the beginning of the emin-
ent domain proceeding and the proceeding continues for
the purpose of determining the smowst of compensalion.
In these jurisdictions the usual practice in to fix the
date of valuation as of the date of the preliminary tekin
and to allow interest on the award from the da’e o
that taking. In other statrs where the power of eminent
domain is exercised exclusively through judicizi pro-
ceedings, the majority rule is te fix e date of valuation
as of the date of trial.

The Commistion has considered the oftmade proposal
that the date of valuation be, in ol cascs, the date of
trinl. Although the simplicity of such a rule is desirable,
the rule would provide an undesirable incentive te con-
dempees to delay the proceedings vo obisin the latest
possible date of valuation.

As a matter of convenierce, there is merit in fixing the

date of valuation as of a date certain, rather than by
reference to the vncertain date when the trial beging.
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Apvraimis and appraisal testimony must be directed to
market value ay of & specific date.

The Commission therefore recommentds enactment of
the foflowing rules for determining the date of valua-
ton:

1. The condemnor should be permitted to establish
the date of valuation by depositing the amount of prob-
able just compensation for withdrawal by the property
ownee. I is doss §o, the date of valuation should be the
date of deposit enless an earlier date is fixed by the rules
stated below. A date of valuation thus establithed should
not be suhject to change by any subsequent development
in the proceeding.

7. In other cases, a compromise should be made be-
tween California’s two existing rules, and the date of
valuztion fixed as the date six months after the fBing
of the complaint.

3. The provision making the date of valuation the
date of trial if, without fault of the defendant, the case
is not tried within one vear, should be retained.

4. In case of a new irial, the date of the mew tria
rather than the date used in the original wrial, shoul

be the date of valuation unless the condemnor deposite
the amount awarded i the original WLFM%
ably hrief Beﬁod after the entry of judgment in the
priginal trial.

5. As & technical matter, provisions respecting the
date of valuation should be changed to compute that
date from the Kling of the complaint rather than the
issuance of summens. Under early law, the issuance of
summons was deemed to mark the inception of the
court's jurisdiction over the property. As that rule no
longer prevails, the date of fling of the complaint is a
more appropriate date.

6. The Street Opening Act of 1903 {Streets and
Highways Code Sections 40004443} and the Park
and Plavground Act of 1909 (Government Code Sec-
tions 38000-38213) specify dates of valustion that differ
from the dates specified by the Code of Civil Procedure.
A there appears to be no jusiification for the discrep-
ancy between these provisions snd the rules generslly
applicable, these acts should be amended to conform
them to the provisions of the Code of Civil Procedure.

Decrenses in Value Prive to the Date of Valuation

It iz generally recognized that the anaouncement of
the undertaking of a public improvement may cause
particular property to fluctuate in value before com-
mencement of any eminent domain proceeding respact-
ing the property. This problem of iveresse o
in wmarket valee prior to the date of valuation I not
dealt with by the Code of Civil Procedure. Casze Javr es
tablishes, however, that any increase in the value of the
property directly resulting from the improvement itaelf
it to be ascertained and deductsd in arviving at the com-
pensation o be made for the property. Decisions s to
the tecatment of any decresse in value are uncertain.
Notwithstanding the rule as to increases in valne, de-
mands by property owners that alleged decreases in value
be ascertaired and added o the value at the date of
valuation have most frequently been denied. The reason
eommonly given s that any attempt to determine the
existenee or amount of such a decrease would be o en-
gage in “unfathomable speeulation.” The injustice to

(o The, amsunt oF e probamie e

LY . i
Q.h +  aem Fersation




the property owner iz clear, however, i the proposed
improvement has actually depreciated the value of the
property prior to the date of valuation, Equitubly, the
amount awarded to the owrper should be equivalent to
what the “moarke: value” of the property would have
been on the date of valuation ievespective of the propes-
ed improvement's infloence on the market. The Com-
mision believes that suchk influence can be shown by
expert testimony and by dircet svidence a; 1o the gen-
eral ceadition of the property and its surroundings 23
well where the value i depressed as where the value
is enhanced. It therefore recomtmends enzctmont of a
provisionl requiring that any such changes in value be
taken ints account and providing a eniform role for
both increases and decreazes,

Isikereat on the Amount Awarded

Bv analogy to other civil actions, interest in eminent
dovrain proceedings runs from entry of judgment to the
time of payment of the award. If pomsession is taken
prior to judgment, inmteresi begins on the date upon
which the condemnor 3s authorized to take possession.
The Jatter rule it comstitutionally required as the owner
must be compensated for the use of hiz property prigr to
receipt of the award. The courts have held that interest
on the sventval award at the legal rate of 79 ix an
adequate way to cornpuie the amount of this clement of
compensation,

Interest ceases when the full zmount of the award,
together with the amount of interest then accrued, i
paid into court for the defendant. The same rufe appiies
if the deposit i1 mrade to obtain possession under the
provisions for raking possession after entry of judgment.
As 1o any amount deposited to cbtaln possession prier
1o judgment, however, interest doss not cease until and
anless the smount iz withdrawn.

Thus, under existing Jaw the property owaer has the
optien of withdrawing the deposit and foregoing any
further accrual of interest or Iraving the amount on de-
posit and aceruing intsrest st 7%, While the condempor
may offset a portion of its interest obligation by placing
the amount deposited in the (londemnation Deposita
Fund in the State Treasury, the rate of retarn from that
fund iz lowser than the 795 rats thet acerues to the prop-
erty owner on the amount deposited. The denial of inter-
est on the deposit could be justified, however, only
the amount deposited could be withdrawn promptly
and easily. Although the provisions for wikhdrzwal of o
deposit made prior to judgment can and should be
streamlined, there appears to be no way to overcome the
obstacle presented by the 3assibic existence of separate
interests o the property. On tria) of the issue of com-
pensation, the condmmuor is entitled to huve the prop-
erty valued as a whole, irrespeciive of the existonce of
separate interests. The award it segregated only afwer
its total amount hay been determined. Deposits prior 1o
judgment are made in the aggregate and are not wegre-
gated among severable interests in the property. Cone
demnors consider it essential to retain these features of
the existing law. Hence, there iy litde justification for
tolling interest at the time of the deposit as the cone
demnee may wo longer have pomsession and vet be faced
with serious obstacles in withdrawing the deponit,

Accordingly, the Commision recommends retention.

of existing cy on payment of interest. Various rels-
;s'm-.ly minor and clarifying changes showld be made,
OWEVEL. :

Undor existing law, interest dogs not ceass wpon s
amourt deposited prior to judgment even upon entry of
judgment. Since the justification for the rule requiring
pavment of intercst on amounts deposited prior to judg-
mwent is that the property owner may not be free to with-
draw the amount deposited, and since upon the entry of
jdgment sech amount becomes immediately available
for withdrawszl, the Commission recommends that inter-
et on amounts deposited prior to judgment cease upon
the entry of judgment

- Subdivision (b) of Code of Civil Procedure Sertion
1255h provides that,if the defendant “continues in ac
postession of or receives rents, issues, and profits from
the property” aftes infcrest beging to accrue, the “value
of such possession znd of such rents, issues, and profits”
are to be offset against the interest. The sectron should
be amended, in the intersst of tlarity, to provide that it
is the value of possession and the net amount of rents or
ather income thar are to he offset,

Before 1959, cuse law permitted the defendant to show
that a higher rate of return than the Jegal rate of inter-
ast. was regaired to give him fair compensation for the
loss of possession prior to judgment. In 1953 the Legisla-
ture provided, :n the inicrest of simplicity, that such
compensation should be computed in all cases as 7%
per anpum upen the award. In 1961, the provisions of
interest were amended to permit the value of the con-
demnes’s use and occupaney to be set off against the ac-
criing interest, Since 1961 it hos been urcertain wheth-
er interest, and the offset against interest, are to be de-
termired by the court or by the jury. Apart from the
tendency of such issues to confuse the jury, determination
by jury regoires cach of the parties to present evidence
inconsistent with the position taken upon trial of the
main isture of compensation. For example, if 2 capitaliza-
ticn-cl-income approach is taken to value, the property
owner seeks to show a maximum value of such income.
However, in altempurg to show a minimum offset of
rentals against interest, he roust show a mintomum rental
value, The Commission therefore recommends that Sec-
tion 1255h be clarifed to pravide that the court shall de-
rertaine the smount of the inferest in all canes, including
interest constitutionally required as compensation for
possession prior to payment. The section alsg should
provide that the amount of anv offset against interest
should be determiined by the coust, and that evidence on
that issue should be presented to the court, rather than

to the jury:

Abandonment of the Procesding

Tinder the law of California as it existed prior to 1961,
the condemnor could abandon a condemnation proceed-
ing at any time afier the filing of the complaint and be-
fore expiration of 30 days from final judgment, even in
& case where it had taken possession of the property prior
to judpment. In the great mzjority of the states, on the
other hand, abandonment is precluded after the taking,
damaging, or use of the property by the condemnor, As
z result of the Commission’s recommendations, the Legis-
lature in 1961 enacted the eguitable principle that aban~
donment without the consent of the condemmnee will be
denied if the court determines that the condemnes has
changed hig position i justifiable reliance upon the pro-
cceding and cannot be restored to substant: the same
position as if the proceeding had not been begun. This
rquitable rule applies whether or not the plaiptiff has
taken posscrsion prior to judgment, but it has particular
application te a case where possession has been taken




and the properiv owner has withdrawn the amount de
posited,

The Commission therefore does not recommend any
changs in the hasic rule governing abandonment, even
in connecien with snactment of more widespread pro-
visions for the taking of possession prior ‘o judgment.
There are, however, two changes that should be made
in the congeguences of abandonment, Exiating law per-
mits recovery by the defendant of his costs and neces
sary expenses upon abandenment. The general purpose
of this provigion is to compensete the defendant for all
expenses necessarily incurred whenever the plaintff fails
to carry the proceeding through to its conclusion. It
has heen held that the defendane may recover reasonable
attornes’s Jees actually incurred in connection with 2
procecding, even though a portion of the legal servives
were rendered before ihe complaint was filed. Other
eapenses, however, including appraisal fees, mav not be
recovered if the procecding is disrontinued 40 or more
davs before the date set for pretrial. Since this distinction
is not founded on any sebsiantive difference between the
twi tvpes of expenditures, the Commission recomruoends
thar the law be amended to provide a uniform mle gov-
erning attorney’s and appraiser’s fees and that both he
recoverable i reasonable in amount angd actually in-
curred. Recovery of these fees, and all other expenses
necessarily incurred in the proceeding, should be permit.
ted without regard to the particular stage at which the
proceeding is abandoned.

Recodification and Miscellancons Changes

Title T (commmeacing with Section 1237} of Part 3
of the Dode of Civil Procedure, which desls with emin-
ent domain, has been amended many times since ks on-
actment in 1872, Certain sections have grown to several
pages in lengih. Alse, the allocation of provisions be-
twern, that utie and parts of other codes dealing with
particular condemioors, condemnations fer particuls s
purposes, and rzlated matters can be .mproved. For ex-
areple, the detziled provisions respecting the Condemno-
tion Deposits Fund should be removed frem Title 7 und
added i¢ the part of the Govermment Code thar deals
with deposits in the State Treasuwcy. Provisions for de-
posit and withdrawa) of just compensation and posses-
sion pricr to the termination of the preceeding should
be ovganized in a new title of the Code of Civik Pro-
cedurn consisting of 1nree chapters Jdeaiing, respectively,
with the deposit and withdrawal of probable just com-
pehsation, prossession before estry of judgment, and pos-
session after eatry of judgment.

in connertion with the recodiiicaton of the provis-
ions of Fitle 7 thar Geal with pesssssion ariec to final
judgment and related matters, there are nutiierous chang-
es that should be made in cxisting siatrtory language.
Saome of these changia reflect appeliate decisions cone
siruing cxisting provisions. Gther changes zre made ap-
prapriate by the spaplicity achieved through reorganiza-
tion and restatement of existing provigions, The reasons
for, and eflects of, these changes are indicated in the
comments o the pargeclar sections of the legistation
recomimended by che Somraission.

The Commissien’s recommgendations would be offec-
tuzted by enzctment of the following measures:




: HECOMMENDED LEGISTATION

'l

An act fo amend Sections 12497, 1248, 12401, 1252, 1253, 12556,
13550, and 1257 of, ta add Tiile 7.1 {commonctng with Sec-
tion 1265.01) tn Parl 3 of, to add Section 1249¢ te, and Lo
repenl Neclions 12454, 12435, 19436, 12437, and 1254 of,
the ffode of Ol Procedure and to amend Scclions 38090
and JE9T of, and to add Arficle @ {commeneing with See-
Hon 16425} o Chapter 2 of Part 2 of Division 4 of Title 2
af, the Government Code and fo amend Seetions 4203 and
4304 of the Streets and Highways Code, rolgting 1o eminent
domuii.

The people of the State of Califorrdie do enait a3 follows:

_ Smemion 1. Seetion 1243.4 of the Code of Civil Procedure
is repealed.

Tk dnoany proseeding e eminent dommin beonght by
ﬁhﬂ.-ﬂﬁ&?ﬁfﬂ?&, ¥: ap o Fanieipal econpopation. o7 metro-
epnmepvarien dishiet or mimilee prditie eonnoration; the plain- 575
4T ey take dmanediale possession amd wse of oy sightofwaw, - " T
o dends 4o he wmed fon amali piipenen feqitired fop g CIEVel

Coanmment. Sechtisn 1243.4 is superseded by Code of Civil

Procedure Sections 1209.01, 12869.02, and 1259.03.

. ;‘l;




Qpe. 2. Seetion 12435 of the Code of Civil Proeedure is
repesled.
melwiemWTmew%w
Wm*&wmm%mm%ﬂwt&kmgeﬁ&e
L 311 £he BiHeRIE the evnst detemmines to be the probable jush

ewmmmmmmmgm
&mﬁ%éh%&fﬁwaﬁm%%%%m&yeﬁ
i to ioke immedinte persussion of end to use the properdy
pettphd 0 be condemaed:
mmwwm}mﬁmimMmmmm
WW%%&&&#&»WM%H}&E+MW
BT has Gepogiiod the seenritys the eourt shadl by order anthor-
i the plaitil to take immedinte porsession of and o uee the
Wéyﬁm@%tebe%mﬁe&fﬂheeﬂeraﬁ&&ﬁﬁiﬁg%
HM%%W&P&HH;WE%WWMMH
pongit to be condersneds which deseription may be el by
veforetee b the eotrpiind:

{93 Stute the purposes of the condemnation:

£+ State the date after which the plaintiff in snthorized to
the phentif would be entioa do take peropsion of the
propesty i sepeies were amade under prbdivigion Lot of
ey Ab Jeust 20 divd prior o the fime pemesniont 7 bakons
ﬂw%ﬂt&ﬂ&hﬁ“%ﬂ%&ﬁ@mm‘éwmﬂﬁwl
owaen 6 owners of the properiy end on the veenpants; H ams
Sexviee of the exder shall be wade by periongl perviee wnless
the pewsar e e servies i e be Forde hes previowlsy ep-
peared i the proeceding on has previoasky beon sepved with
aew%&e%ﬂmﬁMmaﬁﬂm%iﬁ%W%
mée%m&ﬁ&mw&ﬁmﬂﬁ&lﬁsa%waﬂmﬁk
ﬁaﬁﬁﬁamm&pﬁﬂmm&wﬁfs&%&aﬂ}&&aﬂm@w
irpedinte pesenion i regtired ta be peronelly sorved ander
Siate op earnt aller due dititenes be foand within the State;
the pheinthE s i Hew of sueh personal perviee send & copy
of the order by sesisteped or cevtifled mail addressed to sueh
Wﬁ'éﬁiﬂ%l&ﬁmwéwmlﬁmeﬁﬁ*eﬁmmiﬁ
mkywﬁweaMQOM%mm

W&yﬂm&mk&m&ewwmmkmmm
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the legal titde o the fee appenrs by deeds or other instrarreitts
posontion of the propesky wider i aritbo and dobe secerded
lease oF aproement of purekame

£ Ab pary dime alber Hio votrt Bos pade an ordes mibher
ercase or b deereane in the reanrity thit S plaintif is sequived
to deposit pupsient to this seetion H the conrt delermines
thet the secnsity whith should be depunited for the taking of

«Ee}@he&m&m&ﬁmw&%iwmﬁeéhﬂwﬁmwﬁ
myae&begiw&h&wi&eaeew%%iﬁ%{ﬁaie{dm

L6 Fhe pluintil shall not be held {0 lave shandoned o3
gossion of the preperis puistaat fo Hhig sevbion:
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§ 1243.5

Comment. Section 1243.5 is superseded by Chapter 1 (commencing with
Sectien 1268,01) and Chapter 2 (cammencing_wlth_Section»lzﬁg;clj of Title -
7«1 of Part 3 of the Code of Civil Procedure} The provisions relating to
the deposit are superseded by provisions con%ainea in Chapter 1; the
provisions relating to an order for possessi%n prior to judgment are
supersaded by provisions containsd in Chapte% 2.

The disposition of the veriocus provisioﬁs of Section 1243.5 is indicated

below: |
Section 1243.5 . Recormended Legislation
. (Cade of Civil Proceduge)
Bubdivision {&) -wevvommamnn_ ORISR 1258.01, 1259.01, -

1269,02, 1259.03

Subdivision (b) - ---~=m-mcmuo e mmeese1259,01, 1259.02,
| 1269.03
: N
Subdivision (e) wme-eomrmamma e 1269.04
Subdivision (d) ~--=w-mmeecmceaacao S 1268.02
Subdivision {e) ==----meuoccemmoaa. ——— 1268.09
Subdivision (f) =ew--mcmmmmmmcmanan S 1269.C7




Suc. 3. Seetion 1243.6 of the Code of Civil 'rocedure is re-
pealed.

JbiE:  Whien motey is reguired to be deposited as provided
by Heetion 18056; the vonrt vl ardes the mner e be dee
pogited B the State Prenvires; tidesn the pladndtl ponnents the
entint 48 opder depontd B He sounbe tredduis; B whiieh e the
mﬁ*@ﬁh&ﬁ&ﬁ}wdﬁm#m%eﬂnﬁwwmpﬁ}ﬁwiﬁ
depesited e the State Freastry prmiant 1o His seetion i shall
be heldr toyested: doposided; and disbarsed 2 e mataer
apeeified fr Seetion 1304 aed inberent sirned s other brepes
ment dermed foop Ba Hvebmest shad b ppaestioned and
dhibesed B the mnnner apretfied i dhat oo ot

Comment. Seciion 1243.6 is superseded by Section

1268.10 of the Code of Civil Procedure.

-12-




Sra 4 Section 12407 of the Code of Civil Procediire is ro-
pealed.

12433 {-&}-Mm&mvm@mhﬂﬁmfﬁeﬁm
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namen and last-hnown addreesnes of persons lmewe or
belisved to have on inkevest i the 3 s
i han been able to nerve thom with 8 _ua-tﬂeeﬁtéﬂie&a%ee&

$o have intorests i the propersy withis the 20-dey peried; said
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§ 1243.7

Comment. Section 1243.7 is superseded by Chapter L (commencing with

Section 1268.01) of Title 7.1 of Part 3 of the Code of Civil Pracedure.
The disposition of the various provisions of Section 1243.7 is indicated

below,

Section 1243.7 ; Recommended Legislation

(Code of Civil Procedure)

SubAivision {a) - =-emmemmmmiomn b oeee 1268.04, 1268.05
Subdivision (b} ~----ccemmmcmmonean e — 1268.06
Subdiviaion (e) =«--rmmmmmmcemen b - 1268,0%, 1268.05
Subdivision {d) w--ewa-moenaaocaoon é ------ 1268.05
Subdivision (e} ~-vremevecocaiooo é ------ 1268.05
Subdivision (f) --=-e--cmmmcmmconun A 1268.05
Subdivision (g) =-----v-- S m—eee 1268.07
Bubdivision {h) ~ee-accracomcamaa- }--7-- 1268.08
«15-
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Heeo 0. Meetion 21 of The Cade of 0wl Proecduoree is
armendded ta rewl '

124%. "Bl conet slall e power:

+

(1) Te reaulate and determiue the place and wanner of
putkeng eonneelions il veossings or of enjoevise the consnion
te Toendwoned e cnbelivisio: £ 67 of Metion 1240
£2) Po hear widd dederminie sl adverse on eonliiel fonge elabs Lo
the property =ovsht to be condemued, gnd o the damages
therefor; . e :

& : .
(3} To determine the respective rightsiof different parties
seeking enndemnation of the same properfy=; ~

(4} To determine and regulite, as behwgen the plaintif and
the defendants, the right to possession of the properiy as pro-
vided in T'itle 7.1 { cominencing with Scction 1268.01), to enforce
ity arders for posscssion by appreprigle T‘rocmm, and to stoy

g

any olher aclions or proceedings arising| from posscssion of
the proverty.

ol




§ 1247
Corment, Subdivision (4) is added to Section 1247 to codify judicial
decisions which hold that the court in which;the eminent domain proceeding
i1s pending has the power t2 contral possessibn of the property to be taken

and to enforce its orders made In this conneétian. See Marblehead Land

Co., v, Los Angeles County, 276 Fed. 305 (S.D, Cal. 1921); liontgomery v.

Tutt, 11 Cal. 190 (1858); Sulliven v. Superijr Court, 185 Cal, 133, 195
— T b .

Pac. 161 (1921); Rafftery v. Kirkpatrick, 29?Ca1. App.2d 503, 86 p.2d 147

(1938)(placing the plaintiff in possession); Neale v. Superior Court, 77

Cal, 28, 18 Pac. 790 (1888); In re Bryan, 65€Cal. 375, 4 Pac. 304 (1884)
{preventing the plaintiff from taking passas%ion or restoring the defendant
to possession). The phrase which empowers the court to stay other actions
or proceedings is derived fronm a sentence fa?meriy found in Code of

Civil Procedure Section 1254, In addition tp the writs of possession

or writs of assistance vhich the court may i%sue and enforce in exercise

of its general jurisdiction (see the cited d%cisions), orders for
possession contemplated by the subdivision i%clude those made under
Chapter 2 (commencing with Sectian 1269.01) $f Title 7.1, Chapter 3
{cormenecing with Section 1270,01) of Title 741, and Section 1253 of

Title 7.




B¢, 6, Section 1249 of the Coede of Civil Proccdure is
amended to read :

1249, fa) Kxeopt as provided in subdivision fo), for the
Pirpose of assesing eompensation aned ilamages , the s
MMH%MM%WHW%%MM&E%
oaenee of wianmens and s actuul vilue of the property
on the dale of valuation determined under Nection 12490 a%
thit eute shall be the measure of compensation for b
property #e he actvally takens and the| basis of damages to
proporty ot sedusddy tukoen but injurigusly affected ; in ot
cases wiere sueh damages are allowed ds provided i under
Hection 1348+ provided b in S i whiek the isane
whi; the eompensation and demages be deerned 46 have
seoried wh the dute of the fdmd, N improvements pub
suEtiens shill be incinded i the assetoment of eomtpenne-

(b} For the purpose of fsscssing compopsation and damages,
any sneredse or deercase in marked value| prior to the dade of
valuation that is substantially due to thie peneral knowledge
that the public improvement or project was likely to be made
or undertaken shell be disregurded, 5

18-




§ 12L9
Corment. Section 1249 states the measure of corpensation for
proceedings in eminent domain. The provisions relating to dates of

valuatisn formerly contained in this section are superseded by Section

1249a, The provision on improvements subsequent to the service of summons
is superseded by subdivision (b) of Section l?hQ.l.

Decisions construing Code of Civil Proceﬁure Section 1249 held that its
provisions governing the date of valustion anﬁ the meking of subsequent
improvements do not apply in proceedings for:the taking by politican subdivi-
sisns of the praperty of a public utility under the provisions of the Public

Utilities Code and Section 230 of Article Klréaf the California Constitution,

Citizen's Util. Co. v. Superior Court, 59 Cil.ad 805, 31 Cel. Rptr. 316,

382 p.2d 356 {1963); Marin Municipal Water Dist, v. Marin Water & Power

Co,, 178 Cal, 308, 173 Pac. 469 {1918). Thiﬁ construction is continued

under this section and Sections 1249a and 1249.1(b).
|

Subdivision (a). In restating the "act#al value" measure of
campensation, this subdivision retains the 14nguage employed since adoption
of the Code of Civil Procedure in 1872, The term "actual value" and the word

wgslue” in subdivision 1 of Section 1248 are equivalent, and both refer to "market

value." See People v. Ricelardi, 23 Cal.2d 390, 144 P.2a 799 (1943);

Secramento Southern R. Co. v, Heilbron, 156 ¢al, %08, 10k Pac, 979 (1909);

Los Angeles v, Pomeroy, 124 Cal, 597, 57 Paci 585 (1899).

The phrase "date of valuation" has been%substituted for language
concerning accrual of the right to compensation end damages in the Interest
of clarity, No change is made in existing réles as to persons entitled

to participate in the award of compensation $r damages (see People v, City

of Los Angeles, 179 Cal. App.2d 558, & Cal. fptr. 531 (1960); People V.

Klopstock, 24 Cal.2d 897, 151 P.24 641 {(1944)). Further, no change is

made in the effect of a lis pendens (see Langburgh v. Market St. Ry.,
-19-




§ 1249
98 Cal. App.2d b26, 220 P.2d 423 (1950) or in the rule that, as against
Intervening rights of persons having actual or constructive notice of the
proceeding, the title of the plaintiff relates back to the commencement

of the proceeding {see East Bay Mun, Utility Dist. v, Kieffer, 99 Cal.

App. 240, 278 Pac, 476 (1929)).

Subdivision (b). This subdivision is new, The problem to which it

relates have not heretofore been dealt with ﬂn Califormia statubtory law
or constitutional provisions, Subdivision (ﬁ) requires that the property
be valued at the "market value" it would hawé had if there had been n>
snhancement or diminution in value that wasésubstantially due to the
general knowledge that the public improvemenﬂ or project was likely to

. be ﬁade or undertaken, |

In San Diego Land and Town Company v. Neale, T8 Cal. 63, 20 Pac. 372

(1888), and subsequent decisions, the courts have held that any increase
in the wvalue of the property to be teken thaﬂ results directly from the
proposed public improvement is to be deducted in arriving at "market value."

See U,S. v. Miller, 317 U.S. 369 (1943); Cﬂty of San Diego v. Boggeln,

164 Cal, App.2d 1, 330, P.2d 74 (1958); COuﬁty of Los Angeles v. Hoe,
138 Cal, App.2d 74, 291 P.2d 98 (1955). Thié subdivision is intended to
cédify the results of these and similar deciéions.

Notwithstanding the rule as to enhancem%nt in value, the California
decisions are unéertain respecting any decreése in value due to popular
knowledge of the pendency of the public projéct. Several decisions seem to
indicate that the rules respecting enhancemeﬁt and diminution are not
parallel, and that value is to be determinedéas of the date of valuation

notwithstanding that such value reflects a dﬁcrease dus to general knowledge

20 \
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§ 1249

of the pendency of the public project. See City of Cakland v. Partridge,

214 Cal. App.2d 196, 29 Cal. Rptr. 388 (1963); People v. Lucas, 155 Cal.

App.2d 1, 317 P.2d 104 (1957)}; and Atchison, Topeka and Santa Fe Railroad

Co. v. Southern Pacific, 13 Cal, App.2d 505, 57 P.2d 575 (1936). Seemingly

to the contrary are Redevelopment Agency of the City of Santa Monica v,

Zwerman, 240 A.C.A, 70 (1966); People v, Lillard, 219 Cal. App.2d 368, 33

Cal., Rptr. 189 (1963); Buena Park School Dist. v. Metrim Corp., 176 Cal.

App.2d 255, 1 Cal, Rptr. 250 {1959); and Couﬁty of TLos Angeles v. Hoe,

138 Cal, App.2d 74, 291 P.2d 98 {1955). Subﬁivision {b} is intended to make

the rules respecting appreciation and depreciation parallel., Taus, any

increase or decrease in marke. valﬁe (prior %o the date of valuation) that

is substantially due to general knowledge oféthe public improvement is not

to be considered in arriving at the value of%the property, or the amount of
severance damages and special benefits, undeﬁ Code of Civil Procedure Sections

1248 and 1249,

See generally 4 WICHOLS, ;M INENT DOMATN| § 12 at 3151 (3d ed. 1963);
|
1 ORGEL, VALUATION UNDER THE LAV OF EMINENT DOMAIN § 105 (2d ed. 1953);

Anderson, Conseguence of Anticipated Eminent|Domsin Proceedings - Is Loss of

Value a Factor, &5 SANTA CLARA LAWYER 35 (196h}; Annotation, Depreciation in.

Value, From the Project for Which Land is Condemned, as a Factor in Fixing

[
Compensation, 5 A.L.R.3d 901 (1966). TFor apalogous provisions in other

jurisdictions, see Section 604, PennsylvaniaéEminent Demain Code (Act of
June 22, 1964, P,L, 84 ); M. Stat. 1962, Ché 52, § 6. For proposed federal
legislation to the same effect, see Sections;lOE(a)(b)(l)(A) and 112(c)(2)
of the "Fair Compensation Act of 1965" as th%t act would heve been adopted
by Senste Bill 1201, 89th Cong. (1st Sess.);

The method of proving #alue, including ﬁ statement of the matiers upon

which an expert opinion of market value may pe based, is set forth in

|

Article 2 (commencing with Sectiqglglo) of D%vision 7 of the Evidence Code,
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Bpo, 7. Section 134Y9a 1 added to the Code of Civil Proce-
dure immediately following Sestion 1249, to vead:

12494, {a} The date of vijunrtlon ehall be determined as
provided in this seetion,

(h) Uniess an earlier date of valnation is applicable ander
subdivision (), (d}, ar {g}, the dale of veluation is the date
on whivh the plaintiff makes a deposit in accordance with
Chapter 1 {commnenving with Section 1268.01) of Title 7.1, In
all eases in which this subdivision does not determine the date
of veluation, the date of walnation is determined under sub-
divisioms {e), (d), (e}, (I, and (£). !

{¢) Tf the issue of compensution is bronght to trial within
gix months from the filing of the complaing, the date of valua-
tion is the date of trial.

(d) If the jswue of eompeunsation is npt breught to trial
within six months from the filing of tHe complaint but is
brought 1o trial within one year from sueh date, the date of
valwttion is the date six wonths after thie filing of the eom-
plaint.

(o) If the issuc of compensation is not brought to trial
within one year after the filing of the complaint aned the delay
is not caused by the defendant, the date of valuation is the
date of trial.

(£) If the issue of compensation 1s net brought to trial
within one year after the filing of the complaind and the delay
is caused by the defendant, the date of v{ﬂuatian is the date
six months after the filing of the eomplaint..

{g) In any case in which there is a nehw trial, the date of
valuation is the date of sweh new trial, exvept that the date
of valuation in the new trixt shall be the pume date as in the
previous trial if » within 50 Gavs after the entry of jur_lg—
ment or, if a motion far new trial or tojvacate or sef axide
the judgment has been made, within 10 days after disposition
of such motion, *he <}’; ( ”ﬁlz

Manii has depositﬁdmimo ble just eoinpensa-

tion in accordance with Chapter 1 {evmmpneing with SBeetion
1268.00) of Title 7.1; or .

&) i ) The amotint of the judgment
in aceordaner with Chapter 3 {commebeing with Seetion
1270017 of Title 7L

-2~
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§ 124Gs

Comment. Section 1249a states exhaustive@y the methods for determining
the date of valustion in eminent domein proce%dings. The section supersedes
those portions of Code of Civil Procedure Seciion 1249 that formerly
gpecified dates of wvaluation. Under th%'Evidence Code,
value may be evidenced by transactions made w%thin a reasonable time before

or af'ter the date of valuation., See EvidenceiCode Sections 815-818.

Subdivision (b). This subdivision permits the plaintiff, by depositing

probable just compensation pursuant to Chaﬁter 1 (commencing with Section
1268.01) or the amount of the judgment purqunt to Chapter 3 {commencing
-with Section 1270.01) of Title 7.1 of the Co&e of Civil Procedure, to fix
the date of waluation as of a date no later &han the date of the deposit.

The date of valuation may be ea:lier than th% date of the deposit, and
“subsequent events may cause an earlier date 4f valuation to shift to the date
of deposit. But the date of valuation cannoﬁ be shifted to a later date by
any of the circumstances mentioned in the foﬂlowing subdivisions. The rule
under former Section 1249 was to the contrarﬁ; neither the depositing of

probable just compensation nor the taking of bossession had any bearing on the

date of valuation. See City of Los Angeles v. Tower, 90 Cal. App.2d 869,
1
20k P.2d 395 (1949). . |
|




§ 1249a

Subdivisions (c)-(f). Subdivisions (e) through (f) provide alternative

dates of valuation for cases in which probable Just compensation is not
deposited. With respect to the phrase, "six wonths from the filing of the
complaint,” Code of Civil Procedure Section L7{4) provides that, "The word
"month' means a calendar month, unless otherwise expressed.” For the

‘method of resolving any difficulty arising frém months having an unequal

number of days, see Messner v. Superior Court; 101 Cal. App. 172, 281 Pac.
.T )

503 (1929); Church Mfg, Co. v. Superiox Court; 79 Cal. App. 637, 250 Pac.

705 (1926); Barbee v. Young, 79 Cal. App. 119, 249 Pac. 15 (1926).

The date of the Tiling of the camplaint,érather than the date of the
issuance of summons, is used in determining tqe date of valuation, Code of
Civil Procedure Section 1243 requires that alﬁ proceedings in eminent
domain "be commenced by filing a complaint aqd issuing a summons,"
Ordinarily the dates are the same, but this i% not always the case. See

Harrington v, Superior Court, 194 Cal, 185, 228 Pac. 15 (1924). As the

issuance of summons is no longer essential to kstablish the court's juris-

diction over the property (see Harrington v. Sﬁperior Court, supra, and

Dresser v. Superior Court, 231 Cal. App.2d 68, bl Cal. Rptr. 473 (1964)),
the date of the filing of the complaint is a n?re appropriate date,
Subdivision (e¢) fixes the date of valuatipn for the relatively
infrequent cases in which the trial is had witﬁin six months from the
filing of the complaint,
Subdivieion (d) establishes the principalgdate of valuation for cases
in which the date of valuation has not been es%ahlished by deposit of probable
just compensstion in accordance with sdbdivisi&n (b). The date specified is
new to California practice and supersedes the #ormer basic date of valuation
{date of issuance of the summons) and the alternate date (date of trial if

the issue of compensation is not tried within g¢ne year).

-2~
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§ 1249a
Subdivision (e) comtinues in effect the proviso formerly contained
in Section 1249,
// -VSubdivision (£f) retains the date specifiéed in subdivision (d) as the
date of valuation in any case in which the delay in reaching trizl is
caused by the defendant. This retains the e%fect of the proviso formerly

contained in Section 1249,

Subdivision (g)., Under the language of former Section 1249, questions
arcse whether the osriginal date 2f valuation $r the date of the new trial
should be employed in new trials in eminent d#main proceedings. The
Supreme Court of California ultimately held tﬁat the date of the first
trial, rather than the date of the new trial, should be used, See People
v. Murata, 55 Cal.2d 1, 357 P.2d 833 (1960). | This subdivision reverses
the result obtained by that decision unless tﬁe date of waluation has been
established by the deposit of probable just c%mpensation or the plaintiff
deposits the amount of the judgment in accord%nce with Code of Civil
Pracedure Section 1270.01., The subdivision &ﬁplies whether the new trial
is granted by the trial court or by an appell%te eourt. However, if a
mistrial is declared, further proceedings areénot considered a "new trial,"
and the date of valuation is determineﬁ underésubdivisions (v) through (£},
rather than under this subdivision. Under suﬁdivision (g), the date of
valuation 1s the date of valuation used in th% previous trial if the amount
of the judgment is deposited within 30 days a%ter entry of judgment or, if
a motion for o new trial or to vacate or set Eside the Judppent has been.
made, within ten days after disposition of s&ch motion. If the amount of the
Judgment is deposited thereafter, the date of valuation is the date of deposit
under subdivisgion (b). ‘

25~




Npe, 8, Section 12491 of the Code of Civil Procedure is
amended fo read:

12491, (o) AN improvements pertaining to the realiy that
ary on the property ut the time of the sceviee of summons
and which alfuct its valne shall be congidered in the assessment
of eompensation, damages and special benefits unless they are
removed or destroyed before the earliest of the following times:

f 1} The time the title to the I}r{iptili'ty is taken by the plain-
73 ’

(2) The time the possession of the property is taken by the
plaintiff. ;

(3) The time the defendant moves from the property in com-
pliantee with an order of possession.

(h} No imprevemernds puf wpon the property subsequcent to
the date of the service of swmmons sholl be tncluded in the
assessment of compensation or dandges,

Cozi . - Subdivision {b) of Section 1249.. restates

and supersedes & vrovision of Sepiion 1249.

-Df




Sec. 9. Section 12562 of the Code of Civil Procedure is
amended to read : '

1252, Payment may be made to the defendants entitled
thereto, or the money may be deposited i Gount for the de-
MW&MW%&MWMM pro-
vided tn Chapter 3 {commencing with chtwn. 1276.01) of Tille
7.1 and withdrawn by those entitled thoreto in aceordance with
that chapter . {f the money be not 5o paid or deposited, the
defendants may bave execution as in divil eases; and if the

money cannot be made on execution, the court, upon a show-
ing to that effect, must set aside and hooul the. entire nro-

ceedings, and restore possession of the ﬂmpert}f 6 the defend-
ant, if possession has been teken by the 'al]amtlﬁ’

-27-

o e i e




§ 1252

Comment. Section 1252 1is amended in ord%r to eliminate any distinction
between the kinds of depeosits thal may be mad% after entry of_judgment.
Statements have appeared in cases indicating %hat the defendant's withdrawal
of a deposit made under Section 1252 walves tLe defendant's right of appeal

while withdrawal of a deposit msde under Sectﬁon.lash does not. See

Pecple v. Neider, 55 Cal.2d 832, 13 Cal. Rpotr, 196, 361 P.2d 916 {1961);

Pecple v, Dittmer, 193 Cal. App.2d 681, 1k Cal, Rptr. 560 (1961). People v.

Gutierrez, 207 Cal. App.2d 759, 24 Cal. Rptr. 78l (1962), has cast doubt on

the validity of such statements by holding th?t a defendant may withdrew
a deposit made under Section 1252 without wai%ing his right to a new trial
on the issue of compensation by filing the reéeipt and waiver of claims and
defenses, except-the claim for pgreater compen%ation, provided in Section 1254
(recodified in Section 1270.05)..

This amendment of Section 1252 and emactfent of Sectlons 1270.01-1270.07
makes it clear that withdrawal of any dep&sit does not result in a waiver
of appeal or a right to new trial on the issug of compensation if that issue

is preserﬁed in accordance with Section 1270,05,

-26-




Spe, 100 Seetion 1253 of the Code of Civil Proeedore is
amemtled to read :

1253, When payments have been made and the bond given,
if the plaintiff elects to give oue, as reyuired by Sections 1251
and 1252, the court shall make a final ¢rder of condemnation,
which shall describe the property eondeomed, the costate or
intersst acquired therein, the purposes of sach condemna-
tion, and if possession is taken pursuart to Seetion 324EH o
1354 Chapter 2 (commeneing with Seclion 1269.01) or Chap-
tor 3 (commencing with Scclion 127001) of Title 7.1 prior
to the making and entry of the final drder of condenmnatiun,
the date of sneh possession. For the purposes of this seetion,
the date of possession shail be the date upon or after which
the plaintiff is authorized by order of [the eourt to take pos-
session. of the property. A certified :_-,:pr of - the order shall
thercupon be recorded in the office of the reeorder of the
county in which the property is loeated ‘The title to the prop-
erty described in the final order of mn[dmmat-iun vests in the
plaintiff for the purposes deseribed thetein wpon the date that
a certified copy of the final order of condemnation is recorded
in the office of the recorder of the county.

Corment. Section 1253 is amerided 1o change the references

to the appropriate statutory proviﬁions.
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See. 11, Seetion 12504 of the Code of (ivil Procedure is
repea}ed. :
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SEC. 120 Seetion 12552 of the Code of Civil Procedure is
umended to rond

1255a.  (a) The plaintiff may abandon the procecding at
amy tinee ufter the fling of the eomplying and before the ox-
piration of 30 days after final judement, by serving on de-
fendmiits and filing i conet a writfen foties of such abundon-
nient -+ sk . Failore to eomply with, Bection 1231 of this
code shall constifute an Implied abandenment of the pro.
" eeeding, :

(b) The eourt may, upon motion made within 80 days after
stich abandonment, set wside the abafdoenment if it deter-
mines that the position of the moving pparty has been substan-
tiatly changed to bis detriment in jngtifiable reliance upon
the proceeding and such party cannot be restored to sub-
stautially the sawne position as if the prbeceding had not been
connneneed,

(e} Upon the enil of a otk 1o set axide such abandon-
wment o, i e sich weotion s fitel, npoi the expiration of the
tune for filing suel o motion, on m:j:{i:m of any party, a
Judgment shall be cnfeved  dismissing the proceeding and
awarding  the defemdants heir eostd aud  disbursements ;
sebrels | ficconerable costs aud disbwrsenjents shald inelude £1)
all stecosstry expenses cared in priparing for trial and
during trial, and {2) reasonable attoryey end eppraisod fees
aotually inewvred s a vesult of the phinbiff’s deterorination
te leke Lhe properiy, whelher such ;'(ch were tnenrred for
serpives readered before or after the proveeding was com-
wenced . These costy and t]Iﬂl_nu'm-.nwu&s. icduding vipenses
and atioesey fees, nay be olidmed in add by w cost bill, to be
prepared, seeved, ed, and taxed as o ewvil actions , 5 peo-
wideds however; thiat Upon jodgment of disiissal on motion
of the plainiiff, fhe defenduntss atnl ciel of thess sne file
# cost WL shall be filedd within 30 dayd aflter notive of entry
of such Judgmeit 5 $hat sobl eortn aid chnbtesetnenby shadd
et thelnde exponsen theoreed in peepung For drind whepe the
trekibat 3 chstrbaed S e on more peldes fo the thae seb fos
e pretrant eopfeseiec dhothe neding ge; H ne poebrisl eons
Tereree 18 sof the e ot Yo the Beind ofl the setion

(i) FR after the plaietd? foked pofsession of or the de-
fendant moves from the property soaght 1o be condemned in
vongdiance with an erder o pessessioh, the plaintifl’ aban-
dos the procecding as o snele property or o portion thersof
pr it is determined that the plaiatifl does net. bave authority
to take sueh property o 4 portion ﬂji_-run{' by eminent do-
main, the court shall order the plaintifl o deliver possession
ol swch property or such portien theroof to the parties
entithed to the possession thereof and ghatl make such provi-
sionn as shall be jost for e payvment of duneygres arising out
ol of the plaiatilf's taking and nseiof tlw property and
duiages for auy loss or impietement ol valne suflfered by
the Jwad and Inprovenends after the dime the plaintiff took
possessient of or the defudant meveil rom the property

§ 1255a

Corment. The purpose and effect of subdivision {¢) of Section 1255e is to
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§ 1255a

Corment. The purpose and effect of subdliﬁsion {c) of Section 125%5¢ is o

reccupense the defendant for all exXpenses neciessariiy incurred whehever the plain-

tiff fails to carry an eninent domain proceeding through to conelusion, Pacifie
Tel. & Tel. Co. v. Monolith Portland Cement Cp., 234 Cal. App.2d 352, Lb

. Cal. Rptr. 410 (1965); Cak Grove School Dist.|v. City Title Ins. Co.,

217 Cal. App.2d 678, 32 Cal. Rptr, 268 (1963); Kern County v. Galatas, 200 -

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). Under prior law, reasannble

attornayts fees actually incurred were recoversble irrespective of the

time when the legal services were rendered. [Decoto School Dist, v. M, &

8, Tile Co., 225 Cal. App.2d 310, 37 Cal. Rphr. 225 (1964). . This
construction iz continued and extended to include appraisal fees. Under
O prior law, all other necessary expenses In prepering for trizl and during
trial were subject to a proviso precluding their recovery if the action
was dismissed 40 days or more prior to pre-trial or trial. La Mesa-Spri

Valley School Dist. v. Otsuka, 57 Cal.2d 309, 19 Cal. Rptr. 479, 369

P.2d 7 (1962). This subdivision provides the} such expenses may be
recovered without regard to the date that the| proceeding was abandoned

or dismissed.
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Spe. 13, Section 1255 of the Code of Civil Procedure
is amended to read: ;
1255b. (a} The compensation and damages awarded in
an eminent domain proeceding shall draw legal interest from
the earliest of the following dates; ;

(1) 'The date of the entry of judgment.

(2) The date that the possesxion of the property senght te be
eondemned iy taken or the damage thereto ocgnrs,

{3) The Gate after which the plaintiff may take possession
of the property as stated in an order ining the pleintif te
take for possession,

{4} If the amount deterinined to he probable just compen-
sation on motion aof @ defendant wmade under Rection
1969.05 s not deposited before such date, the 21st duy follow-
tng the date of the order determining sveh amonnt.

(h) Tf, after the date that interest beging to acerue, the de-
fendant continues in zetual possession of |er Peceiven rehif
issves and peofits feewn the property or| receives remds or
ather income thercfrom attributnble to the period afler in-
tercst beging to arerue , the value of such podsession and éhe fiel
amount of mueh rents or ather income 5 inspn and profia shall
be offset againsi the intorest +hat awesiws duping Hie periad
the defendunt eontinue: in nedunl pedsowidn on peceiven steh
penin; iesnes and penfits . Thix subdivivion |shall not apply o
interest aeerued under Section 1369.05.

O fe) Intevest, sneluding inferest acerned due o posses-

sion or demaging of the property by the plainkff prior to
the final order in condemnation, and any offset against in-
tevest oy provided in subdivision (b}, shall be azsessed by the
court rather than by jury.

(d) The compensation and damages a arded in an ewi-
nent domain procecding shall ccase to draw inferest on the
earliest of the following dates: :

(1} As to any amotmt depositell porspant to Chapter 1
(comnieneing with Reetion F443 1.268.01) of Title 7.1, the
date that sach amount is withdrawn by the person euntitied

thereto . or if unt withdrawn, on the datp that judgment 1s
. s enfered .

{1} As te any ainount deposited  pursugnt to Section
1265.05, the dote of sueh depusit,

24

{3) As to any amonnt paid Sde eonpk deposited prrsnant
to Chapter & (eammeneing with Section 3hd 1370.01) of Title
.1, the date of such passnent deposit

(1) As to any amount paid to the perjon entitled theroto,
the date of sneh paywent. :
%}#Hﬂ*#dhﬂmﬂﬂ*%%ﬂ%%ﬂ%ﬁﬂﬂwm
peanive #6 fina be dutomn Hed i the st deterin Fropiary b
ing togeiher with the fuil amonst of the betered Hien dre thopo-
on in paid inte eoust for the defendant afier entey of jude-
ment; the date of gueh pavment:




Corment. Section 1255b states the rules

§ 1255b
that determine when interest

begins to accrue and when interest ceases to georue,

In subdivision (s), parsgraphs (2) and (3
substentive change, to conform to usage throug
with Section 1268,01). Paragraph (4) is added
Section 1265.05.

) are modified, without
hout Title 7.1 {commencing

to reflect the effect of

Subdivision (b) is changed to clerify existing language. Under the

subdivision, the plaintiff is entitled to offs

value of possession and (2) the net smount of
received, if such rents or income are attribuf
date interest begins to aecrue. The last sent

added to conform to Section 1269.05.

et against interest (1) the

rents or other income
able to the period after the

ence of the subdivision is

Subdivision (c) is added to clarify existing law and to specify that

the court, rather than the jury, assesses inte
constitutionally required as compensation for

property prior to conclusion of the eminent do

rest, including interest

possesgion or damaging of
main proceeding. The subdivision

also clarifies existing law to specify that the amount of the offset

against interest provided by subdivision (b) i
to provide, in effect, that any evidence on th
the court, rather than the jury.

Sutdivision (d) is changed tb make parag
appropriate statutory provisions., Paragraph (
inte?est, on entry of judgment, upon an amount

1 (commencing with Section 1268,01) of Titie 7

such a deposit may be withdrawn pursuant to S

5 assessed by the court and

gt issue is to be heard by

raphs (1) and (3) refer to the
L) is also changed to terminate
deposited pursuant to Chapter
tl. Afier entry of judgment,

petion 1270.05. See the

_365




§ 1255

Copment to that section. Judicial decisions arne uncertain as to the time

interest ceases on a deposit made pricr to entn

is not withdrawn. See Teople v. Loop, 161 Cal.

P.2d 902 (1958); compare People v. Nelder, 55

Rptr. 196, 361 P.2d 916 (1961). Under

y of judgment if the amount
App.2d lu56, 326

ml.2d 832, 13 Cal.

this paragraph, interest on the emount on deposit terminates on entry of

judgment even though the amount is less than the award. If the amount on

deposit is less than the amount of the award, tie deposit must be increased,

on motion of the defendant, under Section 1268.02, See Deacon Inv, Co. V.

Superior Court, 220 Cal. 392, 31 P.2d 372 (1934

}. Paragraph {2} has been

added to conform to Section 1269,05, which pe

its certain defendants to

obtain an order determining probable just compensation.

Paragreph (5) has been eliminated as unnece

sary. All post-judgment

deposits are made under Chapter 3 (commencing with Section 1270.01) of

Title 7.1 and, hence, are covered by paragraph

{(3). Paragraph (5)

referred to the practice of payment into court | pursuant to Section 1952,

which practice is terminated by the smendment of Section 1552,
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Comment., The proviso to Section 1257 wasg

) §1257
addad in 1877 in connection

with related changes to Code of Civil Procedure Section 1254, which deals

with possession after entry of judgment., See Code Am. 1877-78, Ch, 651,

P. 109, §§ 1-2, Several subsequent changes to

Section 125k have deprived

the proviso of any effect. See Housing Authority v, Superior Court, 18

Cal.2d 336, 115 P.2d 468 (194l), The genersl provision as to fences and

cattle-guards remains in Code of Civil Procedure Section 1251,

Subdivision (b) is the same as and superspdes subdivision (k) of Code

of Civil Procedure Section 125k, With respect

congtitutionality of the provision, see Los

to the construction and

eles, P, & 3. Ry. Co. v,

Rump, 104 Cal. 20, 37 Pac. 859 (1894).




Qe 150 Tide 7.1 {ecommencing with Soefion 126801} is

added to Part 3 of the Code of Uivil Prog

PITLE 7.1. DEPOSIT OF PROBABLE J
SATION PRIOR TO JUDGMENT; 0B
SENSION PRIOR TU FINAL JUDGMED

dure, to read:

JET COMPEN-
PAINING POS-
NT




§ 1

Note. A Title 7.1 (commencing with Section 1268), relating to evidence

in eminent domain and inverse condemnation proceedings, was added to Part 3

of the Code of Civll Procedure by Section 1 of Chapter 1151 of the Statutes

of 1965, but Section T of Chapter 1151 repeals that title on the operative

date of the Evidence Code {Jamary 1, 1967).
title is superseded by Sectidns 810-822 of %

~41-

The content of the repealed
tie Evidence Code.




Cusprer 1. DrErosiT oF PROBABLE Just
COMPENSATION PRIOR PO JUDGMENT




§1

|

Conment. This chapter supercedes Code of Civil Procedure Sections
1243.6 end 1243.7 and those portions of Section 1243.5 that relate to
the deposit and withdrawsl of probable Just compensation. Under this
chapter, the condemnor may deposit an amount determined by the eourt
t0 be the probable just compensation which will be made for the taking
of the property ‘('including any damege incident to the taking) at any
time after filing the complaint and prior to the entry of judgment. A
deposit mey alsc be made under this chapter after the original entry
of a Jjudgment in the proceeding if that judgment has been reversed,
vacated, or set aside by the trial or appellate courts. The depoeit
mey be made whether or not possession of the proﬁer’cy is to be taken.
This deposit serves seversl purposes: First, it is a condition to
obtaining sn order for possession under Seckion 1269,01, 1269.02,
1269.03(3), or 1269.05. Second, in most capes, it fixes the date of
valuation. See Section 12L9a. _Ilhi_raa_ if the deposit is withdrawn,
interest ceases on the amount withireawn on the date of wlthdraewal,
and interest ceases in any event on the amount deposited upon entry
of judgment. See Section 1255b. Fourth, if the depoeit is withdrewn,
the withdrawal entitles the plaintiff to an{order of possesa:l.oﬁ prior
to Judgment. See Section 1269.06, |

The deposit to be made.after Judgment %5 not govermed by Chapter
1, but. is’ covered by Chapter 3 (commencing with Section 1270.01).

-43-




1268.01. Order for determining amo?nt of probable just compensation

126841, (a) In any proceeding in eminent domain, the
plaintiff mey, at any time after filing the complaint and prior
{o entry of judgmoent, apply ex parte to he ecourt for an
order determining the probable just compe tion which will
be made for the taking of any parcel of property included in
the eomplaint. Such applieation may alse be made after entry
of judgment in the proceeding if that judgment has been
reversed, vacated, or set aside and no other judgment has been
entered. Upon, snch application the court 11 make and enter
ite order determining the amount of such probable just com-
pensation. -

(b) At any time niter the making of the prder, the plaintiff
may deposit the amount specified in the order. Snch deposit
may be made whether or not the plaintiff| applies for, or is
authorized by law to apply for, an order |for possession.




§ 1268.01

Comment. Section 1268.01 restates the substance of Code of Civil Pro-
cedure Section 1243.5(a). In contrast with that section, however, the
application and deposit may be made without regard to an order for posses-
sion. See the initial Comment to this chapter.

The words "any parcel of property inelyded in the complaint" have

) been used to make clear thet a depoeit may Ye made for ome parcel only even

though, under Code of Civil Procedure Sectign 124k, seversl parcels mey

be included in the one complaint. See Weilbr v. _Superior Court, 188
| Cal. 729, 207 Pac. 247 (1922). '
) Ag used in this section and in this chapter, "compensation" refers
to all elements of compensation, including the value of the property actually
taken end any severance or other damages less-thoge special bepefits, if

O any, that are required to be offset egainst such damages. gee Code of C4wil
- Procedure Section 1248. The phrase ie also intended to coincide in meaning

vith the phrase "just compensation for such thking and any demege incident
thereto” in Section 14 of Article I of the Comstftution 5f Califormia.




1268 .02. Increase or decrease in smount of cieposit

i268.02. At any time after the court made an order

" determining the amount of probable just lcompensetion, the #
court may redetermine the amount upon motion of the plain- f
tiff or of any party having an interest in| the property for -
which the deposit is made. If the court| redetermines the N
amount after entry of judgment and before that judgment

has been reversed, vacated, or set aside, it|shall redetermine

the amount to be the amount of the judgment, If the plaintif®
has taken possession or obtained an order for possesgion and
the court, on redetermination, determines that such amount is
larger than previously determined, the eourt shall order the
amonnt previously deposited to be ineressed jaccordingly. After
any smount deposited purswant to this chapter has been with.
drawn by a defendant, the court may not redetermine probable !

just compensation to be less than the toial amount alresdy
withdrawn. .




§ 1268.02
Comment. Section 1268,02 restates the substance of Code of Civil
Procedure Section 1243.5(d) except that reference to the order for possession
is eliminated. As to the duty of the plaintifif and the powers of the court

to maintain the deposit in an adeguate amount,| see G, H, .Deacon Inv. Co. V.

Superior Court, 220 Cal. 392, 31 P.2d 372 (1934); Marblehead Land Co. v.

Superior Court, 60 Cal. App. €4k, 213 Pac. 718 (1923).

Section 1268.08 provides for recovery of any excessive withdrawal
aftei- final determination of amounts in the eminent domain proceeding. No
provision is made for recovery, prior to such final determinetion, of any

amount withdrawn,




Y

1268.03. Service of notice of deposit

|

. |
L8083, IF the plaintifT teposits the amount determined by
the court, the plaintiff shall srve a moliee that the deposit
has been made om all of the other pariies to the proceeding
who have an ioterest iu the property for which the deposit
Wwas made. Service of sach notice shall be mage in the manner
providled in Seetion 1269.94 for service of an order for pos-
sossiorl, Serviee of an order for p<ssession thai reeites the
amourdt deposited pursnant to thig chapter is sufficient eom-
' pliance with the requiremend; of thiz sechion,

wijEhn




§ 1268.03
Comment., Section 1268,03 is new. It re%uires that notice of the
deposit be given in all cases to facilitate w%thdrawal of the funds by the
defendants,
Sections.1269.01 and 1269,02 require that |information respecting the

deposit be recited in any order for possessicn under one of those sections.

This section dispenses with separate notice of the deposit if such an order

is obtained and served.




[

<:> 1268,04. Application for withdrawal of deposit

1268.04. (&) Except as provided in shbdivision {b), after
the plaintif has deposited the amount determined by the
court, any defendunt who has an interest in the property for
which the deposit was made may apply [to the eourt for the
withdrawal of ali or any porticn of the amount deposited. The
applieation shall be verified, set forth the applicant’s intereat
in. the property, and request withdrawal |of a stated amount.
The applicant shall serve a ecpy of the application on the
plaintiff.

(b} Application for withdrawal after entry of judgment
shall be made under the provisions of Seetion 1270.05 unless
the judgment has been reversed, vacated, or set aside and no
other judgment has been entered, ‘

LY

Comment. Section 1268.04 restates existing law. It
is derived from Code of Civil Procedure Section 1243.7(a) apd {c).
After entry of judgment, providing the judgment entered has
not then been reversed, vacated, or et aside, application for

withdrawal is made under Section 1270.05, rather than under this

section.




" 1268.05. Withdrawai of deposit

1268.05. (a) Subject to subdivisions {d) and (d) of this
section, the court shall order the amount requested in the ap-
plication, or sueb portion of that amount ag the applicant may
be entitled to veceive, io be peid to the applicant, No with-
drawal many be ordered awstil 20 days after serviee of a copy
of the appiication ou the plajutiff, or unfil the time for all
objections has expired, whiciiever is later.

(b) Within the 20.day period, the plaiqtiff may fle objec-
tions to withdrawal on the grounds: ;

(1) That other parties (o the proceeding
lieved 1o have interests in the property; or

(2) That an underteling shonld be filed by the applicant as
provided in subdivision {(e) of this section or in Section
1268.06, or that the amount of such an nnderteking or the
auretics thereon are insufficient.

(e} If an ohjection is filod on the ground that other parties
are known or believed to bave interests in the property, the
plaintiff shall serve or attenpt to serve ou guch other parties a
notice that they may appear within 10 dayg after such service
and object to the withdrawal. The uotice shell advise such par-
fies that their failure to object will resull in waiver of any

rights against the plaintiff to the exient of the amount with-
drawn. The netice shall be served in the manner provided in
subdivision (e} of Section 1269.04 for s
possession. The plaintiff shall veport to the ¢ourt (1) the names
of partics served and the dates of service, and (2) the names
angd last known addresses of parties who haye neither appeared
in the proveeding nor been served with process and whom the
plaintifl was unable to serve personally. The applicant may
serve parties whom the plaintiff has been unable to serve.
Parties served in the manner provided in subdivision (e} of
Section 1269.04 shall have ro claim against the plaintiff for
cotupensation to the extent of the amount withdrawn by all
applicants. The plaintiff shall remain lisble to parties having
an interest of record who arc not so served, but if sueh
liability is coforeed the plaintiff sball bq subrogated to the
rights of such parties under Section 1268.08.

{d) 1t any party objects to the withdr
tiff so requests, the court shali determine, upon hearing, the
amounts to be withdrawne, if any, and by whom.

{e) If the court determines that an applicant is entitled
to withdraw any portion of a deposit that another party elaims
or to which anoiher person mny be entitled, the court may re-
quire the applicant, before withdruwing such portion, to file
an undertaking, The undertaking shall secuire payment to such
party or person any umount withdrawn that exceeds the
amount to which the applicant is entitled as finally determined
in the eminent domain proceeding, together with Jegal interest
from ihe date of its withdrawal. If withdrawal is permitted
notwithstanding the lack of personal service of the application
for withdrawal upon any party to the proceeding, the court
may also require that the undertaking indemnify the plaintiif

are known or be-

afrainst any liubility it may incur under sabdivision (¢). The
undertaking shall be in such amount as is fixed by the court,
but if executed by an admitted surety [insurer the amount
shall not execed the portion elaimed by the adverse claimant -
or appearivy to belong to another persor .- If the underteking
is exeented by wwo or more sufficicnt sureties approved by the
eourt, the amount shall not exceed donble sueh portion.

{£) Unless the undertaking is requirgd primarily because
of an issue as to title between the applieant and another party
or person, if the undertaking is exeeuted Hy an admitted surety
insurer the applicant fiing the wudertaking is entitled to
recover the premium paid for the undertpking, but not to ex-
cced 2 percent of the face value of tho undertaking, as a
part of the roeoverable costs ig. imine ¢ domiain proceeding.




S v:It.05
Comment. Section 1258.05 is based on Code of Civil Procedure Section
1éh3.7(a), (), (&), (e), and (£). Unlikei the section on which it is
based,Section 1258.05 docz not forbid Withn?,mwcl of any porsicn of the

depoeit if notice of the application cannot be Persovally served upon

ell parties. The section permits the ¢ to exerciee ite discretion
ae to withdrawsl in such cases and as to requirement of an under~
taking.
Nothing in this section precludes withiraval of the deposlt upon
stipulation of all parties having an intergst in the property for which
the deposit wae made,
Subdivisipn (£) bas been added to rermit recovery of the bond
premium as cos;ts in the proceeding unlees the necegsity for the under-
takiog arises primarily from an issue of tikle. For use of the same
distinction in é.ssessing the costs of apportiomment proceedings. See
Code of Civil Procedure Sectlon 1246.1;-Pe v. Nogarr, 181 Cal. App.2d
332, 5 Cal. Rptr. 247 {1960).




1268.06. Security when amount in excesjg of original deposit
is withdrawn !

1268.06. (a) If the amount originally | deposited is in-
‘cressed pursuant to Section 1268.02 and fthe total amount
Ssought to be withdrawn exceeds the amonnt of the original
deposit, the applicant, or each applicant if|there are two op
more, shall file an undertaking. The unde ing shail be in
favor of the plaintif and shall secure payment of any
amount withdrawn that exeeeds the amonnt th whieh the appli-

eant is entitled as @nally determined in the eminert domain
proceeding, togethor with legal interest from the date of its
withdrawal, [f the undertiaking is. exeente by an admitted
surefy insurer, the undertalng shell be in the amount by
which the total amount to he withdrawn expeeds the amount
originally deposited. If oxeeuted by two or more sufficient
sureties approved by the court, the undertyking chall be in
doubie such umount,

(b) If there are twe or mare applicants, the applicants, in
Lien of filing separate undertakings, may jointly file a single
underteking in the smount reguired by subdivision {a}.

{¢) The plaintiff may waive the undertaking required by
this section or may consent to an undertaking that is Jess thap
the amonnt stated by this section,

(d} If the undertaking is executed by an|admitted surety
insurer, the applicant filing the undertaking may recover the
premium paid for the undertaking, but not td exceed two per-
cent of the fave valnegd the undertaking, as a part of the re-
coverable costs in the eminent domsin proceedipg.,

Camment. Section 12568.06 is the same in substance as
subdivision (b) of Code of Civil Procedure Section 12U43.7.
Withdrawal by one or more defendents of an amount in excess
of the original deposit 1s possible if {he deposit has been

inereased as provided for by Section 1268.02.




1268,07. Withdrawal waives all defenses except claim to
greater compensation

126807, 1f any portion of the money deposited pursuant to

this chapter is withdrawn, the receipt pf any such money shall

- gonstitnte a waiver by opoeration of'flaw of all claims and
defenses in favor of the persons receiving sueh payment except

a claim for greater eompensativn. Any amonnt so paid to any
party shall be credited wpon the jullgment in the eminent
domain proceeding. -

Comment. Seciion 1268.07 restates the substance of
subdivision (g) of Code of Civil Procedure Section 12U3.7.
In addition to waiving ::la.ims and defenses other than the
claim to greater compensation, withdrawal of the deposit
alse entitles the plaintiff to an order for possession. See
Section 1269,056, Cf. People v, Guiierrez, 207 Cal. App.2d

O 759, 24 Cal. Rptr.":’til (1962).

<5
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1268.08. Repayment of amount of exgess withdrawal

1268.08,  Auny amount withdrawn by a party in exeess of the
amount to wheh he i entitled as finally |determined in the
erninent domain proceading shall he paid tg the party entitled
to suel amount, togeiber with logal interedt from the date of
its withdrawal. The court i which the emineni domain pro-
eeeding s pending shall cuter judgnent crordingly. If the
Judgment. Is nat paitt within 30 days alter [its entry, the court
may, on motion, enler judgment against the sureties, if any,
for such amount and intercst.

Comment. Section 1268,08 restates the gubstance of

subdivision {n) of Code of Civil Procedure Section 1243.7.




e i vaE

1268.09. Amount of deposit or withdrawsl inadmissible in evidence

1268413, Neither the amount (]nposite&l nor any amount

withdrawn parsuant to this chapter shall
or referred to in the trial of the issne of o

Coxment. Sectiom 1268.09 restat

e given in evidence
pensalion.

tes the substance of subdivision

(e) of Code of Civil Procedure Section 12h3.5.




1268,10. Deposit in State Treasury unless otherwise required

1968.10. (a) When money s deposited as prm'i{!od i_n this
ehapter, the court ghall order the money LT be dupom_tm_i in the
Qtate Treasury or, apun written request f the pl_amtﬂf f‘Eled
with the deposit, in the eonnty treasury. {f money 18 deposited
in the State Treasury pursnant to this section, it shall be
held, invested, depaosited, and dishursed in the manner specl-
fied in Artiele 9 (commencing with Sectioft 16425) of Chapter
2 of Part 2 of Mivision 4 of Title 2 of the Covernment Code,
sl interost earned or other inerement derived from its invest-
mont shall be apportioned and disbursed in the mainer apeel-
find in that article. _ _

(b) As between the parties to the pr ceeding, mouney de-
posited pursnant to this chapter shal} rempin at the Tisk of the

plaintiff until paid or made payable to the defendant by order

of the conrt.

Coamment. Subdivision (a) of Pection 1268.10 is the
same in substance as Code of Civill Procedure Section 12143.6.

Subdivision (b) is based on the Pirst two sentences of

subdivision (h) of Code of Civil Procedure Section 125k,




Cuarten 2. Possussox Pror 7o J UDGMENT

h




1269.01. Possession by public entity Jor right of way or
reservolir '

1260.01. (a) In any proceeding in cminent domain bronght
by the stale or a coundy, city, district, or other public entity
to acquire {1) any right of way or {2) lunds to be used for
reservoir purpoescs, the plaintilf may take wssession of the
property or property interest in accordance ith this section.

(b} Atany time after filing the complaint and prior to entry
of judgment, the plaiutiff may apply ex parig to the eourt for
an order for possession. Such application alse may be made
after entry of judgment if that Judgment hgs been reversed,
vacated, or set aside and no other judgment has been entered.
The court shall anthorize the plaintiff to take| posseasion of the
properly if the court deterinines that the plaintif:

(1) Ts entitled to take the property by emihent demain ; and

(2) llas deposited probable just compensation in aceordance
with Chapter 1 {commencing with Section 12 8.01).

(e} The order for possession shall:

(1) Recite that it has beer® made under| this seetion and
Article I, Seetion 14 of the Constitution of (alifornia.

(2) Deseribe the property and the estatelor interest to be
acquired, whieh description may be by referenee to the eom-
plaint. '

(3) State the porpose of the vondemnation,

{4) State the amonnt deposited as proballe just compensa-
tion in aceordance with Chapter 1 (commeneing with Section
1268.01). ﬁ

{5) State the dale ufter which the plaintift is authorized to
take possexsion of the property. Unless the| pluintiff reqoests
a later date, such date shall bhe the earlickt date on which
the plaintiff would be entitled to take possession of the prop-
erty if serviee were made under Section 1269.04 on the day the

order is made.




Comment. This chapter provides for jorders for possession prior

to judenent, ond supersedes Code of Civil Pr-cedure Seetions

12k3.4 and 1243.5. Orders for possession subsequent to judgment. are

governed by Chapter 3 (commencing with Section 1270.1). Subdivieion (a)

of Section 1269.01 restotes the substance

Section 1243.4. The words "the State or
other public entity” have been substitut

of Cade of Civil Procedure

county, clty, district, or
for the words "the State,

or a county, or a municipal corpomtion,‘ r metropolitan water district,

municipal utility district, mnicipal water district, drainage, irriga-

tion, levee, reclamation or water conservation district, or similar

public corporation.” The new language encampasses all proceedings by

governental entities, agencies, or officers to acquire rights of way

or iamis for reservoir purposes, whether the interest to be acquired is

& fee, easement, or other interest.

Subdivision (b) restates the substance of subdivision {a) and a

portion of subdivision (b) of Code of Civil Proceduve Section 1243,5..

The ex parte procedure for obtaining the drder for possession i3 a

contimmation of existing law.

Subdivision (c) is the same in substemce as Code of Civil Procedure

Bection 1243.5(b}, except that the requirement that the order recite its

suthority bhas been added. The requirement
with similar orders obtained under SBection|

ie intended to avoid confusion
1269!02.

With respect to the appellate relief avallable as to orders for

possession, see the Comment to Section 106

D.02,




1269.02. Possession where plaintiff’s determination of necessity i,
is conclusive. :

1268.02. (&) In any proecedimg in efpinent domain in
which the resolution, vrdinenee, or decla.rali;'non of the plaintiff
s made conelusive evideneo of the public ecessity for taking
the property (whether by subdivision (2) of Code of Civil
Procedure Section 1241 or by a statute applicable to the par-
t{eu]ar ageney, entity, or officer), the plaintiff may take posses-
sion of the property or property interest in aceordance with
Lhis seetion. , |

(b} At any time after fiting of the complaint and prior to
the entry of judgment, the plaintiff may ap Yy ex parte to the
conrt for an order for possession. Such application also may be
made after entry of judgment if that judgment has been re-
versed, vacated, or set aside and no other judgment bas been
entered. The conrt shall authorize the plajntiff to take pos-
igiun of the property if the conrt determines that the plain-

(1) Is entitled to take the property by eminent domain;

{2) Has adopted or made & resolution, ordingnce, or declara-
tion that is conelusive evidence of the publip neeessity for such
taking ; and

(3) Has deposited probable just eompensation in accordance
with Chapter 1 {commenecing with Section 1268.01).

{e¢) The order for possession shall:

{1} Reecite that it has been made under
to the resolution, ordinance, or declaratipn authorizing the
taking. :

{2) Describe the properly and the estate or interest to be
acquired, which deseription may be made by reference to the
eomplaint,

{3} Btate the purpose of the condemnatiy

{4} State the amount deposited in accordance with Chapter
1 {ecommenecing with Section 1268.01).

(5) State the date after which the plaintiff is anthorized to
take possession of the property. UTnless the plaintiff requests
a later date, such date shall he the earliest date on which the
plaintiff would be entitled to take possession of the property if
serviee were made under Scetion 1269.04 op the day the order
is made,

(3} At any time within 20 days after being served with an
order obtained pursuant to this seetion any owner or scenpant
of the properiy may move for a stay or vapation of the order.
On sueh motion the eourt shall: .

{1} Stay the effect of the oxrder if the coprt determines that
the hardship fo the owner or oecupant of having possession
taken clearly outweighs any need of the plaintiff for earlier
possegsion. Sueh stay shail be for a reasonpble time, but shall
not excend % days fron the date of serviee of the original
order for possession npon the moving party

(2} Vacate the order if the court determines that the plain-
$ff is not entitled to take the property by eminent domain or
that the taking is not provided for by a rdmolutien, ordinanee,
or declaration that is eonclusive evidence pf the public neces-
sity for the taking,




Corment.  Section 1269.02 is new.

Subdivision {a). BSection 1269.01 pr-::vidles for possession prior t2
judgnent if the taking is far right of way o:ir regservolr purposes.
|

- L3 |
gection 1269.02 provides for possession prior to judgment--whatever the

purpose of the acquisition-~if the proceeding is authorized by &
resolution, ordinence, oY declaration that is conclusive evidence of
the public necessity for taking the property. These two sections and
Section 1269.03 are not mitually exclusive. In a proceeding falling
within more‘ then one of the sections, the intiff may elect the
gection under which to obtain possession prior to judgment.
Subdivision {(2) of Code of Civil Proce Section 1241 and other
statutes give a conclusive affect to the repolutions and ordinances of
various public entities. Under these statutes, the procedure stated

in Section 1269.02 is avallable to the followlng agencies and entities:

O T e g O tintuin e Sl

R S K




STATE OF CALIFORNIA
Agsrcy

University of Califcrnia
State Pub. Works Bi.
State Housing Coum'n
State Iands Comm'n
State Hwy. Comm'a

Cal. Toll Bridge Auth.
Dep't of Water Rescurces

Dep't of Water Resources
(Central Valley Project)

8tate Reclam. Bd.

LOCAL PUBLIC ENTITIES

County

City

§ 1269.02

STATUTE

EIC. ccm? § 23152

GOV, CODE § 15855

HEALTH & [SAF. CODE § 34878
PUB. RES.| COIE § 6808

STS. & HWXS. CODE § 103
STS. & . CODE § 30kOU
WATER § 251

WATER CODE § 11582

WATER CCLE § 8595

CODE CIV. PROC. § 1241(2)

87s, & BIYS. CODE § 4189
(Street ning Act of 1903)

STS, & 8, CoDE § 6121
(Improvement Act of 1911)

878, & HIYS. CODE § 11L00
(Pedestrian Mall Iaw of 1960)

CODE CIV. PROC. § 1241(2)

GOVT. § 38081
(Park and Playeround Act of 1909)
(Street ning Act of 1903)

STS. & IMYS. CODE § 4189
§78. & HHYS. CODE § 6121

' (Improvement Act of 1911)

ST8. & . CODE § 11400

{Pedestrinn Mall law of 1960)




LCCAL FUELIC ENTITIES (contirued)

ENTITY
City

OTHER FUBLIC ENTITIES
County Sanitation Dist,

Irrigation Dist.
Public Utility Dist.

Rapld Transit Dist.
Sonitary Dist.

Schoal Dist.

Transit Dist.

Vinter Dist,

Son Franeises Harbor
Harbor Improvement Dist,
Harbor Dist.

Port Dist.

Recreationsnl Barbor Dist.
River Por; Diat.

Small Creft Harbor Dist,
San Disgo Unified Port Dist.

Jolnt Munl. Sewage Disp. Dist.

Regiomal Sewa_ge Disp. Dist.

Elm

§ 1260.02

STATUTE

STS. & frs, copz §§ 31590, 31592
(Acquisitions for parking districts).

12 § 71694
1 Water District Iaw of 1911)

APP, § 20-12(7)
1 Water District Act of 1911)

CODE CIV. PROC, § 1241(2)
CODE CIV. PROC. § 1241(2)

CODE CIV. PROC. § 12hk1(2);
PUB. UTIL. CODE § 1640k

CODE CIV. PROC. § 1241(2)
CODE' CI¥| PROC. § 1241(2)
CCLT CIV, PRCC. § 1241(2)
CODE CIV| PRCC. § 12h1(2)
CODE CIV| PRCC. § 12u1(2)
HATG, & LAV, CCID § 1517
HARB, & MAV, CODE § 5900.k4
Wy, coen-§.6076
HARB. & NAV. CODE § 6296

HARB. & NAV. CODE §§ 6590, 6593,
6598 ( ed)

HARB. &

HARB. &

CODE § 6896
HARB. & xfm:. CODE § 7147
HARB. & ﬁA_v. CODE APP. § 27

HEALTH & |SAF. CODE §§ 57%0.0L,
5740.06 {repealed)

HEALTH & |SAF. COLE §§ 5991, 5998
(repeale d) :




OTHER TURLIC ENTITIHS (continued)
ENTTHY
Regional Paulk Dist.

Reglonel Snoreline Park and
Foercetion Dlst.

Municipel Utility Dist.

cvapsit Dist.(Alamede or
Centra Costa Countles)

5.F. Day Area Rapid Transit Bist.
Orange County Transit Dist.

Stockton ldetropolitan Transit
Dist.

tiarin County Trunsit Dist.

San Diego County Transit Dist.

Santa Barbara Metrupolitan
Transit Dist.

Los Angeles Metropclitan Auth.
Fresnn Metropoliten Transit Auth.
West Boy Repid Translt Auth.
Joint Hiphway Dist.

Aridge & Highvay Dist.

Parking ﬁist.

Water Replenishment Dist..

Ameriesn River . Flood Control
Dist.

Antelope Valley-East Kern
‘Water Agency

Crestline-Ia:~ Avccvhead
Water Agency

Desert Water 'Agency
Donner Summit Public ULility Dist.

1assen-Modoc County Flood. .
Cont. & Water Conserv. Diet.

PUB.

Fus.

FUB.

YUBx

PUB.
PUB.

PUB.

ST8.
8I5.

STS.

WATER

WATER
WATER
WATER

WATER CODE AFP.
WATER CODE APP.

WATER CODE APP.
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§ 1269.02

STATUTE
RES. CODE § 5542
RES. CODE § 5722 (repealed)

UL, COLE § 12703

UTIL, COLE § 25703

UFIL. CODE § 28954

UTIL. CODE § Loié2

UPIL. CODE § 50162

COLE § 70162
- coDE § schoe

CODE § 96002

UTIL. CODE APP. 1, § 4.7

UTIL, CODE APP. 2, § 6.3
UTIL. COLE APP. 3, § 6.6
& INYS. CODE § 25052

& HIYS. CODE § 27166

& HWYS. CODE § 35401.5
COLE § 60230{8)

COLE APP': § 37"'23

CODE APP. § 98-61(7)

CODE APP. | § 104-11(9}

§ 100-15(9)
§ 58-3
§ 92-3(r)




OTHER PUELIC ENTITIES {continued)

ERTITY : STATUTE

Mendocino County Flood Cont. WATER CODE APP. § 54-3(£)
& Water Conserv. Dist. i

Metropoliten Water Dist. WATER ApP, § 35-4(5)
Morrison Creek ¥lood Cont. Dist. VGATER CODE APP. § T1-3(f) (repealed)
Olivehurst Public Utility Dist.  WATER CODE APP. § 56-3

E APP, 1§ 40-2{8)

Plumas County Flood Cont. WATER CODE APP. § 88-3(f)
& Water Conserv. Dist. : . i

Orange County Water Dist. WATER C

San Dicgos County Flood Control WATER CODE APP. § 105-6(12)
Dist. '

San Gorgsnio Pass Water Apency WATER CODE APP, § 101-15(9)
San Mateo County Flood Conmt. Dist. VATEF CODE APP. § 87-3(8)

Santa Cruz County Flood Cont. WATER CODE APP. § 77-24
& Weter Consery. Dist.

Sierra County Flood Cont. & WATER CODE AFP. § 91-3(f)
Water Conserv. Dist.

Siskiyou County Flood Cont. WATER COIE APP. § 89-3(f)
% Water Conserv. Dist.

Sonoma County Flood Cont. WATER CODE APP. § 53-3(f)
& Water (Qonserv. Dist.

Tehams County Flood Cont. WATER CODE APP, § 82-3(f)
& Water Conserv. Dist.

Upper Santa Ciara Valley Water WATER CODE APP. § 103-15(7)
Agency

Vallejo Ssnitation & Flood WATER CODE APP. § 67-23
Cont. Dist. :
Yolo County Flood Cont. & WATER CONE APP. § 65-3(T)
Water Conserv. Dist. ‘
Bethel Island Munleipal Cal. Stats. (lst Ex. Sess.) 1960, Ch. 22,
~ Improvement Dist. § 80, p.[333, CAL. GEN. IAWS ANN.

Act 5239¢ {Deering Supp. 1965)

Brbarcadero Municipal Tmprovement Cal. Stats. {lst Ex. Sess.) 1960, ch. 81,
Dist. = § 81, p. |47, CAL. GEN. IAWS ANN.
Act 5239¢ (Deering Supp. 1965)




§ 1269.02 .
OTHER FUBLIC ENTITIES {Contimued) | i
ENTITY . STATUTE |

Estro Municipal Improvement Dist. Cal. Stats, (ls.t Ex. Sess.) 1960, Ch. 82,

§ 81, p. , CAL. GEN, IAWS ANN. Act
52394 (Deering Supp..1965)

Falrfield-Suisun Sewer Dist. ¢al. Stats. 1951, Ch. 303, § 44 p. 555,
CAL. GEN.IIAWS ANN. Act 7551a {Deering
Supp' 1964)
Guadalupe Valley Municipal Cal. Stats, 1959, Ch. 2037, § 80, p. 4710,
Improvement Dist. CAL. GEN. |LAWS ANH. Act 5239b (Deering
Supp. 1965}
Montalvo Municipal Improvement Cel. Statg. 1955, Ch. 545, § 45, p. 1018,
Dist. CAL. GEN. LAWS ANN. Act 5239a {Deering
Supp. 1965}

Mt. San Jacinto Winter Park Auth. Cal. Stats. 1945, ¢h. 1040, § 4.9,
pc 2013, Ili GEN- mwg ml ACt 6%5

(Deering Supp. 1965)

Solvang Municipal Improvement - Cal. Stata. 1951, Ch. 1635, § 45, p. 3680,
Dist. CAL. GEN. |IAWS ARN. Act 5239 (Deering
&IPP' 1964) .

The procedure will also be availnble to other entities or agencies
vhose resolution or ordinance is rnde conclusive evidence of the public
necessity for taking the propertjr.

Subdivisions {b) and {(c}. These subdivisions are patterned after

Code of Civil Procedure Section 1243.5(s) and (b).




§ 1269.03

Subdivision (@). This subdivision providep a new procedure by which
the property owner ray contest the granting of the order for possession.

For the source of this provision,'see Recamendation and Study Relating

to Teking Possession and Passage of Title in Enminent Domain Proceedings,

3 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES, B-7, B-1h (1961). See
alss Darbee v, Superior Court, 138 Cal, App. 710, 33 P.2d Lk (1934).

An appeal may not be taken from an order authorizing or denying
possession prior to entry of judgnent. Mandaimys, prohibition, or certiorari

are the appropriate remedies, See Central Contra Costa Sanitary Dist. v.

Superior Court, 3b Cal.2d 845, 215 P.2d 462 (1950); Weiler v. Superior

Court, 188 cal. 729, 207 Pac. 247 (1922); State v. Superior Court, 208

<:) Cal, App.28 659, 25 Cal. Rptr. 363 (1962); Ciuy of Sierra Madre v.

Superior Court, 191 Cal. App.2d 587, 12 Cal. Rytr. 836 (1961). However,
the order for possession following entry of judgment is an appealsable

order. San Francisco Unified School Dist. v, Hong Mow, 123 Cal. App.2d

668, 267 P.2d 349 (1954); Housing Authority v. Forbes, 47 Cal. App.2d

358, 117 P.2d 722 (1941). These rules have not been changed in connection
with this section, or with Sections 1269.01 and 1269.03. Existing writ
practice, rather than appeals, 15 eo-ntinued a3 to orders made under

subdivision (d) of this section and under Section 1209.03.




1269.03. Possession in cther cases

1269.03. {a) In auy yproceeding i ewminent domain
browght by or on benalf of auy publie entity, publie utility,
eomman earrier, or publis servive corpgration to aequire any
property or properiy interest, the plaintiff may obtain an
order for possession of the property or property interest in
aceordanee with this veetica ;

(b} At any time after fling the complaint and prior to
the entry of judgment, the pluintifl may apply to the eourt for
an order for possession. Beeh applicativn alse may be made
after entry of judwmoent if thal hidement has been Teversed
vacated, or set aside and vo other judmhm}t has bean ﬂnter{*di
The applieation shall be wade by notieed, motion, and the notiee
of motion shall be served in the same manuver as an order for
possession is served under Seetion 1269.04.

{(¢) On hearing of the moticn, the c&urt shall consider all
relevant evidence, including the sehedule or plan of operation
for execution of the publie improvement and the situation of
the property with respeet to such schedgle or plan, and shall
make an order that authorizes the plaintiff to take possession of
the property if the eourt determines thatl:

(1) The plaintift is entitled to take the property by eminent
domain ; b

(2} The need of the plaintiff Tor possession of the property
ontweighs any bardship the owner or oci:npant of the property
will siiffer if possession s taken ;

{(3) The plaintiff has deposited probable just compensation
in aceordance with Chapter 1 {commeneing with Section
1265.01) ; and

(4) If the plaintiff is not & public entity and is a publie
utility, common carrier, or publie selrw;iuo corporation, the
publie neeessity of the praposed improvement is evidenced or
snpported by a eertifivate of prblie ‘sovenionce and necessity
issued by the Publie U tilities Commissipn under the provisions
of the Public Ttilities Code. ;

(dy The date after which the plaintiff is authorized to take
possession of the property shall not beiless than 30 days after
ihe making of the order and may be any later date specified by
the plaiutiif.



Comment. Section 1260,03 is new.

Subdivision {a). This section provides a procedure for obtaining

§ 1269.03

posseseion prior to judgment in case 1n thich such possession might not

be obtalnable under Sections 1269.01 or 1
or & county, city, district, or other publ
mental entities. The words "publiic utilii
service corporation” include business ent:
lation by provisions of the Public Utilit]

Subdlvisions (b) and {c). Subdivisiq

after provisions in other states which pr¢

prior to judgment by noticed motion proced

plaintiff to show a need for such possessi

269.02, The words “the State
Lic entity” include all govern~
by, common carrier, or public

Ltles subjected to public regu- -

les Code and court decisions.

ons (b) and (c) are patterned

wwvide for obtalning vossession
jure and which require the

on. See, e.g., ILL. REV, STAT.

1957, ch. 47, § 2.1; Dept. of Pub. Works
537, 150 N.E.2d 12k (1958).

Bldgs. v. Butler Co., 13 I1l.2d

These subdivisione provide for determination

ice generally. Paragraph (%)
of subdivision {c) limits application of the section to those cases in

of the motion in keeping with motion pract

which the Public Utilities Commission has [issued its certificate of

public convenience and necesaity appl:l.ca.bl*e to the proposed project or

ction 1000; San Diege Gas &

improvement. See Public Utilitles Code Se
Flectrie Co. v. Lux land Co., 194 Cal. Appr?d Y72, 14 Cal. Rptr. 899

{1961). ;
Subdivision {d). This subdivision isi baged on Code of Civil

Procedure Section 1243.5(b){4). As fhe or{iier is obteined by regularly
noticed motion, however, the period specifjieﬂ ie computed from the date
of the order, rather than the date of its iberviee.

With respect to the appellate relief %.vailable a8 to orders for
possession, see the Comment to Secticn E6§.02.
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possession

1269.0k. Service of the order for

126904, (a) As wmsed in this sectivd, *“‘record owner”’
means hoth (1) the person in whom the Yogal title to the fee
appears to be vested by duly recorded depds or other instro-
ments and {2) the persen, if any, who has an interest in the
property nnder a dily recorded lease or agreement of purehase.

(b} At least 30 days prier to the time possession is taken
pursnant to an order for possession obtained pursuant to this
chapter, the pluintiff shall serve a cipry of the order on the
reeord owner of the property amd on the oecupants, if any.
If the order was obiained under Seetion 1269.07 or 1269.08, the
sonrt may, for gond canse shown on ex| parte application,
shorten the time specified in this subdivisioh to a period of not
less than three days.

(e} Service of the order shall be made by personal serviee
unless the person on whom serviee is to be made has previonsly
appeared in the procecding or boen served with stmmons in the
proceeding. 1f the persen bas appeared or boen served with the
sumntons, service of the order Tor possessidn may be made by
mail upon snch person and his attorney of rocord, if Any.

(4} If a person requived to be personatly served resides out
of the state, or has departed from the state pv cannot with due
diligienee be foind within the state, the plainiiff may, in lien of
such personal service, send a copy of the order by registered or
certificd wail addressed to guch person ht his last known

( } address,
(e} The vourt may, for good causce showd on ex parte apphi-
eation, anthorize the plaintiff to take possession of the property

without serving a copy of the order for prossession upon a
record owner not seeupying the property,

(£) A single service upon or meiling to pne of several per-
sqnsth.-wing & common business or residenpe adedress is suffi-
vient. ,




e P

§ 1269.0k4

Comment. Section 1269.04 is the sere in substance as Code cf Civil-
Procedure Section 1243.5(c), except the perigd of notice has bean
increased from 20 to 30 days., The requirement that an affidavit be
filed concerning service by mail has been eliminated, Subdivision (£)
is a clarification of e sentence in the firsy poragraph of Section 1243.5(c).
<:> The term "address" refers to a single residential unit or place of buginess,
rather than to several such units or plﬁces that may happen to have the
~ same street or ypostecffice "address." For exsmple, each apartment is
regarded as having a separate address although the entire aparitment house

mgy heve a single street address,




1269.05. Deposit and possession oh motion of certain defendants

12690.00.

one of its units i eeenpied oy his residene
if the plainti’f has not deposited prohal

in aecordance with Chapler 1 {eomiy

1268.01), sueh delendant may move the
determining ihe amennt of sneh comp
shall be heard and determined iy the san
made to madify an existing deposit wr

(b)Y The epurt shall enter s order det
just eompensation and atlorizing the
sossion of the property 30 days after 1
deposits the determined amount in dee
1 (eommencing with Section 1268.01).
made within 20 days after the date of
pensation awarded in the procecting to t
draw legal interest from the 21st day
order. :

(e} Tf the procecding is abandoned
amount of sneh interesi may be recovers
ceeding in the manner provided for the )
and dishursements on abandonment, 1f,

p

{a) 1 the property to be tal
taining not more than two residential nnit

en is a dwelling eon-
5 and the dwelling or
: hy a defendant, snd
Je jnst eompensation
enving with Seetion
» epurt for an onder
psation. The motion
& IATMeT as a motion
lor Sectivm 12688.02,
brinining the probable
plaintiff to take pos-
he date the plaintiff
rdanee with Chapter
If the deposit is not
the order, the eom-

he moving party shall

ifley the date of the

by the plaintiff, the
d as costs in the pro-

recovery of other eosts
in the proceeding, the

court or a jury verdiet eventually determines the compensation
that would have been awarded io the mdving party, then such

interest shall be compntad on the amount o

f such award. If no

such determination is ever made, then lsuch interest shall be

computed on the amount 'of probable ju

termined on the motion. The moving pal

the full amonnt of snch interest withe

other ineowme reccived by him or the ¥

posesssion of the property.

{¢) The filine of a motion pursuant
tutes a waiver by operation of law, cg
quent deposit by the plaintiT of the am
probable just compensition, of ull clrims
of the moving party except his elaim for

..'?3..

. compensation as de-
rty shall be entitled to
ut offset for rents or
alne of his eonfinved

to this seetion eonsti-
nditioned upon subse-
nunt determined to be
g anid defenses in Tavor
greater compensation.




1269,05

Corment, Section 1269.05 is new.  Except as provided in this section,

———————

the depositing of probeble just compensation pursuant to Chapter 1 (commencing
with Section 1268,01) or the taking of poseesgion pursuant to this chapter

;’Ls optional with the plaintiff. If a deposit|is not made and possession

is not taken, a defendant is not entitled to be paid until 30 days after
final judgment. Code of Civil Procedure Sections 1251 and 1268, If bonds
must be issued and sold to pay the award, payment need not be made until

one year after final judgment. Code of Civil Procedure Section 1251.

This section is intended to make available t3 homedwners a procedure by
which probable just compensation may be detemined, deposited and with-
drawn within a brief periocd after the beginning of the proceeding. ]:,F:)r a
comparable provision applicable o all eminent domain proceedings, siae

PENN, EMINENT (DOMATN CODE § ho7(o),  Although this section does not.;require
the plaintiff to deposit the amount determined, if no deposit is made,
interest on the eventual award begins to accrue. If the proceeding .”Ls
abandoned or dismissed, the interest is éomputad. on the amount determined
by the court to be probable just cormpensatiosn. This section apart, interest
would not begin to acerue until entry of judgment. See Cade of Clvil

Procedure Section 1255d. ~7h




1269.06. Right_of plaintiff to take possession after
vacation of property or withdrawal of deposit

126006, (a) If the plaintift has deposited probable just
('.(;n‘lp(‘.n:-\'atum ]’Hll’lﬁllﬂlﬂ. to Clapter T {epmbreneing with Seetion
};}?ii'}{:]ﬂ];o I};’lflt‘,‘&f:ﬁ'l!‘ G.E ihe property or ])r{_:perfy interest f“’f
i St e . o 3 e,

4§ B0 | any time after cach of thie defendants entitled to
HISHERTION ¢ !

(1) Vaeates the property ; or f

{2) Withdraws any porlion of the daposit,

(b) The plainttl may apply ox Iial‘w i the eonrt for an
order for pussession. The court whall alithorize the plaintiff to
take possession of the property if the c$urt determines that the
plaintiff has deposited probable just compensation pursuant 1o
Chapter 1 {eomnmencing with Qoetion 1268.01) and that each -
of the defendunts entitled to possession pave:

(1) Vacated the property ; ot

(2) Withdrawn any poriion of the deposit.

(e} The order for posseRs 0N shall:

{1} Recile that it Tias brent nade unler this section.

{2) Deseribe the property mud the iosfate or interest to he
acquired, which doseription nay be I reference to the com-
plaint.

(3) Hiate the date alter which p]uin‘tiif is anthorized to take
possession of the praperty, {nless the plaintill requests a later
date, sneh date shall be the earviiest dafe on which the plaintiff
wonld e endifted to tako possession of the property if serviee
wore matdle under Seetion 126404 on the day the order 1s male.

-5



§ 1269.06
Comment. Section 1259.06 is new, . Chapter 1 (c¢cmmencing with Section
1268,01) permits the plaintiff to deposit probable just compensation
whether or not it obtains an order for possession.
This section makes applicable to withdrawal of a deposit made prior
to judgment the anaiogous rule that applies yhen a deposit made after
judgment is withdrawn, Cf, People v. Gutlerrez, 207 Cal. App.2d 759,

2l Cal. Rptr. -781 (1962). Tt also permits the plaintiff t5> obbain
possession of the property after it has been|vacated by all the persons
who are entitled to possession. Service of the order for possession
is required by Section 1269;01;. The time limits for service of the
order for possession on the record owner and occupants are the same as

for an order for possession under Section 1269.01,




1269.07. Taking possession does np’ waive right of appeal

169.07.  The plaivfiff does not abasdon or waive the right
to appeal from the judement in the provemling orfrégnes

a new trial by taking possession of the projerty pursnant to
this chapter, '




§ 1265.07

Coument, Bection 1269.07 is the geme in [substence as Code of Civil

Procedure Section 1243.5(f). The language hag

implied waiver of appeal or right to new trial

been changed to preclude

by taking possession pursuant

to any order obtalned under this chapter, including orders under Sections

1269.01, 1269.02, 1269.03, and 1269.05. Undex

defendant also retains his right to appeal or

Bection 1268.07, the

to request a new:trial upon

the issue of compensation even though he withdraws the deposit made by

the plaintiff, However, such withdrawal does

defenses other than the claim to compensation,

-78-
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IrrarTer 3. DEPORITS AND PosSEsSioN APPER JUDNIMENT




1270,01, Deposit afiver judgment

127001, (a) T the plaintiflf is not in p session of the
property fo be tnken, ibe plaintiff may, at qny time after
entry of judgmont, deposit for the defendants|the amount of
the judgment together with the interest then dhe thereon, dnt
a deposit may not be made nnder this section pfter the jnde-
ment entered has Leen reversed, vacated, or set aside and no
other jndgment has heen cutered.

(b} 1Tpon making the depasit, the plaintif® shall serve a notice
fhat the deprsit has boen made on all of the other parties to the
proceeding determined by the judgment io have an interest
in the money deposited {hereon, Serviee of the notice shall be
maide in the mamer provided in Section 1270.03 for the serviee
of an order Tor possesston, Nervice of an order for possession
ander Scetion 1270.63 is sufficient complinneg with this sub-
division.




| § 1270.01

Cament. This chapter relates to depos;ita that may be ma.de.and orders
for possession that may be obtained after entry of the "interlocutory
.j-udgment"_ in condemnation., The pracedures of the chapter apply notwithstanding
the pendency of an appeal froam the julgment or a motion to vacate or set

erlocutory Judgment” has been

nside the judgwent, However, after the "int
reversed, -vaca:bed, or set aside, depasit and;
governed by Chepter 1 (c:)mme_nc_i.ng with Secti
(cormencing with Sectisn 1269.01), rather t

1268,01 and 1269.01,

possession pracedures are

on 1268,01) and Chapter 2

this chapter, BSee Sections

The chopter supersedes Code of Civil Procedure

_ Bection 1254 and eliminates whatever distindtion there may have been

between deposits made under Section 1252 and Section 1254, Under this

chaptef, there is but one uniform post-Ju
t5 the distinetion between the "judgment" an

eminent domein proceedings, sse Code of Civi

nt depasit procedure. As
d the "final Judgment" in

1 Procedure Section 1264.7 and

Beliflower City School Dist,. v, Skaggs, 52 Cal.2d 278, 339 P.2d 848 {1959).

Subdivision (a) is similar to> subdivisi
Procedure Section 125k,
the amount of the judgment and qccrtied. inten
additional sum to secure paymentr_.of"further
contained in Seetion 1270,04, In additiom,
this section without regard t5 an order for
encompasgges the deposit rpr‘oced.ures of both

Subdivision (b) is new. In requiring 4

on (a) of Code of Civil

Hawever,-%he depogit required here 1s merely

est, The provision for an
cmegsation and costs iz

the -d.eposit_ may be made under
possession. This sectiosn thus
Sections 1252 and 125k,

hat notice of the deposit be

given, it parallels Section 1268.,03 which reguires that notice of a

pre-judgment deposit be sent to the parties

having an interest in the

property for which the deposit is made. Under Seetion 1254, the defendant

recelved notice that the deposit had been mal

i

order far yosaEasim. -

de only when served with an




1270.02. Order for possession

137002, 1f the judgment determines that the plaintiff is
enfitled £ take the property amd the plajutiff has made the
deposit provided in Reetion 1270.07, the court, npon ex parte
application of the plaintiff, shall anthorize the plaintiff to
take possession of the property pending] eonclusion of the
Titigation. The courl’s ocder shall state ile date after which
the plaintiff is anthorized to tuke possessidn of the property.
Unless the plaintifl fequeets o later date, |such date shail be
13 thays after the date the arder s made

Ccmnerit. Section 1270.02 restates lthe substance of a
portion of subdivision {b) of Code 9f Civil Procedure Section
1254,




1270,03. Service of order

197003, At least 10 days prinr to the) date possession 18
to be taken, the plaiutifl ghall serve weopy of the prder for
possession upon the defendnuts and their aiLt‘nnm_.y::q‘ cither pe.r%
aonally ar by mail. A single serviee npon o maglm{‘g to one o
several persons having a common business gr residlenee address
is sufficient,

Comuent.  Section 1270.03 is| the same in substance as

subdivisic [¢; o Code df Civil Procedure Section 1254, With

O respect to the last sentence, see the Compent to Section '1269.0%




1269.;04, Increase or decrease ).lu amount of deposit

1270.04. At any time after the plaintiff has made a deposit
upon the judgment pursuant to this ¢hapter, the court may,
upon motion of any defendant, order|the plaintiff to deposit
such additional amount as the conrt determings to be necessary
te secure payment of any further eonpensalion, costs, or
interest that may be recovered in thd proceeding. After the
making of sueh an order, the court may, on motion of any
party, order an incregse or a deerepse in such additional
amoant,




® | § 1270.04
Comment, Section 1270.04 supersedes subdivision (d) of Code of Civil

Procedure Section 1254, For the paraliel provision permitting increase

or decrease in a deposit made prior to entry of judgment, see Section
1268,02, |

Decisions under Section 1L of Article I of the California Constitution

and Code of Civil Procedure Section 1254 have held that, where the plaintife

has teken possession prior to judgment, and |judgment is eptered for an

smount in excess of the amount deposited, thel defendant is entitled to have

the deposit increased to the amount of the judgment, See s G.H. Deacon Inv,

Co. v. Superior Court, 220 Cal. 392, 31 P.2d 372 (1934). That rule is

continued in exlstence, but the motion to cbtein the increase is appropriately
made under Section 1268,02, rather than under this section.

O The additional amount referred to in this aeetion is the amount deter-
mined by the court to be necessary, in addition to the amount of the Judgment ,

to secure payment of any further compensﬁ.tibn., coste, or interest that may

be recovered in the proceeding., See People v. Loop, 161 Cq.l.. App.2d 1I-66,

326 P.2d 902 (1958); City of Los Angeles v, Dliver, 110 Cal. App.

28, 294 Pac, 760 (1930). Deposit of the amolmt of the Judgment itself

iz required by Sections 1270.0%1 and 1270,02,
Code of Civil Procedure Section 1254 was| conatrued to make the

amount, 1f any, to be deposited in addition tp the judgment to be

discretionary with the trial court. Orange County Water Dist, v. Bennett,

156 Cal, App.2d 745, 320 P.2d 536 (1958). This construction is _continuéd

under this section.




1270.05. Withdrawal of deposit

1270.05. (8} Subject to subdivision («), any defendant for
whom an amopni bas been deposited wpon the judgment, or
any defendant determined by the jmlg'fmmt to be entitled to.
an amount deposited prior 1o entry of that judgment, is en-
titled to derand and reveive the anount to which he is entitled
under the judgment upon cbiaining an order from the court.
Upon application by swch defendant, the court shall order that
sieh woney be paid to him upon nis filing (1) n satisfaction of
the judgment or (2) a reeeipt for the money and an abandon-
ment of ail cnims and defenses cxeept his ehain to greater
compensation. : '

{b) Upon vbjection to sueh withdras al made by any party
to the proceeding, the court, in is disetetion, may require the
defendant to file an tndertaking in the mannor and upon the
conditions gpecificd in Sections 1268.0¢ and 1268.06 for with-
drawal of a deposit prior to judgraent.

{¢) Application Tor withdrawal affer eniry of judgment
chall be made under the provisions of Seelion 126804 if the
judgment has been reversed, vacated, ob sct apide and no other
judgment has been enterad,

.




. § 1270.05 °
Corment. Section 1270.5 is based on subdivision (f) of Code of Civil

O Frocedure S.ection 1254, For the parallel prov.isions for withdrawal of
a deposit prior to judgment, see Sections 1268,05 and 1268.05.
Decisions under Section 14 of Article I df the California Constitution
and Code of Civil Procedure Section 1254 held fthat, where a deposit was

made to obtain possession prior to judgment, the defendant was nonetheless

entitled to proceed under the provisions of this the entry

of Judgment. People v, Dittmer, 193 Cal. pr_,-P.d 581, 1% Cal, Rptr. 560

(1961). See also People v, Nelder, 55 Cal.2d P32, 361 P.Ed 916 {1961).

compare G.H, Deacon Inv, Co, Ve s gevis Court, 220 waf, 392, 31 P.24d

372 (1934){practice before any provision existed for withdrawsl of a

deposit made before judgment), The language of tnis section has been

changed to incorporate this construction. The section also has been

changed to permit the court to require security as a condition to with-
O drawe.l. in appropriate cases,

Code of Civil Procedure Section 1254 was construed to permit the

defendant to withdraw any asmount paid into couwrt upon the judgment,

whether or not the plaintiff applied for or obitained an order

for possessim, People v. Quilerrez, 207 Col. Jp».2d 759,

24 Cal. Rptr. 781 (1962).  That construction is comtinued in

effect, . Inferentially, Scction 1254 permitted withdrawal only of the .
amount deposited ' upon the judgment and not the additional amount, if

any, deposited as security, See People v. Lodp, 161 Cal. App.2d 466,

326 P.2d 902 {1958), That construction also 1s continued in effect.
The rernedy of a party entitled to an amount upon a judgment where
that anount has been withdrawn prior to judgment by another party is set

O farth in Section 1268,08., 8
. -87.




1270.05. Eepayment of amount of excess withdrawal

1970.06. When moncy is withdgawn pursuant to this chap-
ter, any amount withdrawn by a pepsou in exeess of the amount
o which he is cntitled as finally d tormined in the proceeding
ghall be paid without interest to the pluintiff or other party
entitled thereto, and the court shpll enter the judgment ac-
cordingly. :

Comment.  Section 1270.06 is the same in suissta.nce

es subdivision (g) of Code of Civil Procedure Section
1254,




1270.07. Taking possession does 1La1: waive right of appeal

to appeal from the judgment or request a pew trial by deposit-
ing the amonut of the judgment or taking possession pursuant

127007, The plaintiff does not abund}n ot waive the right
to this chapter,




Comment. Bection 1270.07 is the sane

§ 1270.07

in gubstance as subdiviasion (e)

of Code of Civil Procedure Section 1254, Under the provisions of Section

1270,05, the defendant may also retain his right to appeal or request a new

trial upon the issue of compensation only even though he withdraws the

deposit. This may be accomplished by filing

claims and defenses except the claim to greater campensation. Cf. Peop _le

v, Gutierrez, 207 Cal. App.2d 759, 24 Cel. Rptr. 781 (1962).

-G0-

a receipt and waiver of all

okt




1270.08. Deposit in State Treasury unless otherwise reguired

1270.08. Money deposited as provided in this chapter shall
be deposited in accordance with Sectiop 1268.10 and the provi-
sions of that seetion are applicable to [the money so deposited.

Coament, Section 1270.08, which incorporates by reference
Section 1268.10, supersedes the Tirst three sentences of

subdivision (h) of Code of Civil efure Section 125%,

wJ ]




See, 16, Article 9 {commencing with Section 1(5:125) is
added to Chapter 2 of Pt 2 of Divigion 4 of Title 2 of the
Government Code, 10 read ;

Article 0. Condemnation Deposits Fund

..92 .




c g5,

Condemmation Deposits Fund

16425. The Condemnation Deposits Fund in the State
Treasury is eontinmed in existence. The fund counsists of all
money deposited in the State Treasury under Title 7.1 (eom-
meneing with Section 1268.01) of ’art) 3 of the Code of Civil

Proeodure and all interest earned or ather inerement derived
from its investment. The State Treagurer shall receive all
sieh moneys, duly reecipt for, and safaly keep the same in the
fand, and for such duty he ix Hable upeh his official bond.

Comment, Sections 16425-1642F restate the substance of
a portion of subdivision (h) and all >f subdivisions (i) and

{3) of Section 1254 of the Code of|Civil Procedure.




RS

16426. Investment of fund

16426, {a) Moncy in the Condemnatioy Deposits Fand may
be invested and reinvesied in any seeuritjes deseribed in Sec-
tion 16430 of the Govermment Code or dpposited in banks as
provided in Chapter 4 (commeneing with Seetion 16500} of
Part. 2 of Division 4 of Title 2 of the Government Code.

(1) The Pooled Money Investment Bpard shall designate
at least once a month the amount of money available in the
fund for investment in securities or depopit in bank accounts,
and the type of investment or deporit and shall so arrange
the investment or deposit program that |funds will be avail-
able for the immediate payment of any court order or-de-
eree. Immediately after such designation the State Treasurer
shall jnvest or make deposits in bank acpounts in acecrdance
with the designations. For the purposes of this subdivision, a
written determination sipned by B majority of the members
of the Pooled Money Tnvestment Board shail be deemed to be
{he determination of the board. Members may snthorise depu-
ties to act for them for the purpose of muaking determinations
nnder this section.

Comment, See the Comment to Section 16k25.
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16427, Apporticmment and disbursement of fund

16427. Interest earned and other ing
investments or deposits made pursuant to this article, after
deposit of money in the State Treasu , shall be deposited
in the Condemnation Deposits Fund. After first deducting
therefrom expenses incurred by the State Tressnrer in taking
and making delivery of bonds or other ecurities nader this
article, the State Controller shall apportion as of June 30th
and December 31st of each year the remhinder of such inter-
eat carned or inerement derived and posited in the fund
during the six ealendar months ending with such dates. There
shall be apportioned and paid to each plaintif having a de-
posit in the fand during the six-month period for which an
apportionment is made, an amount dire Jy praportionate to
the total deposits in the fund and the length of time meh de.
posits remmued therein, The State Treasurertshall pay out the
money deposited by a plaintiff in such manner and at such
limes as the conrt or a jndge thereof may, by order or deeree,
direet.

’

bcmnent. See the Comment to Section 16425,




Sec, 17, Seetion 38090 of the Covd: t S
amended to read : ovyroment  Code  3s

38000. The =ight to ecompensaiion or dnmages
.&a&n&##ﬁmﬂwﬁﬁmﬂm eréunﬂmg'
the AR for teinl: The sotunl ’t‘ﬂ-lﬂﬁ of &

affcetod, dete of 1sa11mfms m Docedings tmdsr
tfns erficle shall be determined éu arcor

pnce with Ssotion
12494 of the CUede of Civil Procedure. 1 !
compensation i ascerivined by referess op

to this article, the dals of the fling of #h'
court shall be deemed the date of tricl for kc prpose of de-
sermining the date of valuation.

Comsent. This seciion of the F
1909. (Govermment Code Sactions 38000-38213) was enacted in
1913 (Btats. 1913, Ch. 246, p. W17, § 3). It has not been
amended previously Lo conform to the va.naus changes that have
beénmadeavertheyeafs in the Code|of Civil Procedure. ‘The
section is amended to conform, as near ‘as may be, tb the Code
of Civil Procedure. See new Code of| Civil Préce!dm Section

1249m




Sze, 185, Soction 38091 t;f the Qovermment (ode ix nmended
toread :
38091. Improvements placed upon the [properly after
tention the service of summnns shall not be included in the
assessment of compensalion or damoges. ‘




e T —

O § 38091

Comment. - This section of the Parks and |Playgrounds Act of 1909
| (Govemﬁt Code Sections 38000-38213) vas edacted ;m 1913 (Stats. 1913,
Ch. 2h6, p. B17, § 3). With respect to the donstruction of this section and
related sections, see City of Los Angeles v, | Gl_g_a:sel.t, 203 m. hh, 262

O Pac. 1084 (1928). The settion is amended to |conform to Code of Civil

Procedure Section 38h9,1 which provides thot [irprovenents placed upsn the
property after the service of summons shall not be included in ‘the

agsessment of compensation of damages. -




Seo. 19, Scetion 4203 of the Strocts g
is amended to read ;
4203, Mmﬁuwﬁmmg :

this perk: 15 however: o inobion to sot & potinn foe {pial iy
smmm%mMHHﬁg-Mie._ b+ .
g of dre mation o seb the aetion fow by and the actual
vatio at that date shull be the moavire of compenstio

The date of valuation . proceedings under Chapters 7
{commencing with Seotion 4185) " througk 10 (comnencing
with Seotion 4255) of this part shall be|determined sn ae-
eovdance with Scction 1219 of the Code ¢ f Civil Procedure.
In cases in which compensation ix aseerieined by veferees
appointed pursiant to this chapier, the ditc of the filing of
their report with the court skall br deemcd the dato of trial
for the purpose of defermining the dale df valuation,

Comment. This saection of the Sireet Opening Act of 1903

(Streets and Highways Code Sections HOOO-44L3) derives from an
enactment of 1909 {State. 1909, Ch. 4G4, p. 1038, § 5). The
section is intended to accord, as near as may be, with prwis;ons
of Code of Civil Procedure Section 12i0a that specify the date of
valuation for condemmation proceedings generally. See City of Los
Angeles v, ciiver, 102 Cal. App. 299, 233 Pac. 29Y {1929); City of

Los Angeles v. Morris, 74 Cal. App. 473, 21 Pac. 409 (1925). The

section is amended 4o accord with Code of Civii Procedure Sectiom

1249a.




Bure. 200 Section 4204 of the Strecis and ITighways
Code is smended to read :

4204. No improvements placed upon the priperty pre-
poped to be taleers snbsequent to the date wé the righd
o eompenstiion &H& él-&awﬂ han weesued; sermoe of sumi-
mons shall be ineloded in the assessinent of compensation or
damages,

i
Comment, This section of the Street q:pem.ng Act of 1903 (Streets
and Highways Code Sections :000-4ih3) is Jmended to conform to Code of
Civil Procedure Section 1249.1 which provides that improvements placed

upon the property after the service of summons shall not be included in

the assessment of compensation or damages.,

=100~




See. 21, This act shall become opervative omly if Senate
Constitutional Amendment No. .. of the 1967 Regular Ses-
gion of the Logislature is approved by the mﬁe of the electors,
?nggie?; such case this act shall beeome operative on Jannary

, .
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Comment, There is some doubt whether the right to take possession
of property prior to judgment can be extended to condemno-rs and for
purposes not listed in Section 14, Article I, of the California

Constitution. See Steinhart v. Superior Court, 137 Cal. 575, 70

Pac. 629 (1902). Compare Spring Valley Water Works v. Drinkhouse, 95

Cal. 220, 30 Pac. 218 (1892); Heilbron v.. Superior Court, 151 Cal. 271,

90 Pac. 706 (1507). The Consti tutionial Amendment referred to in this
gsecticn wuld make it clear that the Legiala,t;uie may by statute extend
this right to additional entities and for additional purposes.. The
recxmended legislation would become effective only if the Constitutional

Amendment is adopted by the voters.




Senats Constitutional Amendment No.|___—A resolution to
propose to the peopls of the State of| California an amend-
ment io the Constituiion of the state) by amending Section
14 of Ariiels I thereof, relating o emment domain,

Resolved by the Senats, the Assembly’ concurring, That the
Legislature of the State of California at its 1967 Regular
Session commencing on the 2nd day of January, 1967, two-
thirds of the members elected to each of| the two houses of the
Legislature voting therefor, hereby proposes to the people of
the State of California thut the Constitution of the state be
amended by amewding Section 14 of Avtjcle I thereof, to read:

Bec. 14. (a) Ezcept os provided in subdivisions (1), (¢),
und (d} of this ssclion; ,

(1) Private property shall not be tdken or damaged for
public use without just eompensation having first been made
to, or paid into eourt for, the owner ; s 3

iﬂt-hemeé-ﬁwﬁimamﬁammuﬁa
o & entbiy op the Suade or mekeopalibg mmma;mu-
Figaiion; leves; reclmndtion ve weles eobservation tstriot; or

Miamdtar prblie corpesntion whtid Full oh

weerinived by o jury; e 6 jury be waived: ue in othes
eivil eanes in 6 et of rerond; 06 shall bo prevesibed by luw=

prevddeds thk e oy proveeding in

by the Biater sk # connte; op 4 il vorpubibien; os
or wiier sopfesvpbon disleiel; e w4 froblic eorporstion:
%MMMEGP&W?&* & Pribliv vor-




petent jurindioHon and thevornpon wiving i,

way of money depesited @9 the count
evetingy ire pendhiae iy direvt; and g
eourE ny debepmine to be rensonebly s

ety BN Boeh A9 e shibe e be #e
Phe eonst may; vpon moton of any par

mmmmmm :

{(2) Subject to the provisions af Sectum
juat compensation shall be assessad n a
other civdl cases gnd, unlass o jury 45
termined by o jury,

(b} Subjeet o svbdivision (d) of this
creding tn eminen! domain browght by the

23a of Article X11,
ré of record as in

serdfon, in a pro-
sfale or a couxrty,

city, district, or ather public antiiy ic sequire any property,

whether o fee or other inderest be soughki
 lake possession of the properiy or proper
ing eommencement of the proceeding and
jndgmaent if the property or properiy inte
ir {1} any right.ofaway, or (2} lands io b
PUYPOSES,
() Suljeet to subdivision {d} of this 4
tao any raecs wol covered hy senbdivition f
the Legistature moy speeify and clazsify
sons by which, the nubhic purposes for wh
in and the tine of which, possession of any
criy inforcxt may b ftaken follomwing eos
eninent domain proceeding and priar 1o
) Befove passession of amy property
Frresf fe token I an eminent domain proced
sation shall be made io the owner or fhe
pooeit sueli wiwdunt of woney ne the conrt d
wprobable just ewmpensefion to he made fo
praperty interest and any damane treidend
“apaney g0 deposited shefl be avaidable inmn
n oy persons the conrd delermines to be
vy be withdrawn in accordonce with s
wpon such zecurity as the Legislature mg
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the plaintiff may
iy interest follaw-
grior to the finel
rest Deing acquared
used for rexervoir

elion, 1Wwith resnect
k) of thiz section,

the eniihies oy per-
i‘r, -and the manner

property or prop-
mencement of the
finnl fudgmend.

t nr omroperty ine
ding, just conipen-
plainfif skall de-
rtermines o be the
v the properiy or
tn the taking. The
rdigtely o the prr-
titled fhereto and
ek procedure and
y preseribe.




§ 14

Comment. The effect of this amendment 1s as follows:

Subdivision (&). The amendment makes no

1 ny

change in existing

constitutional law respecting ‘'public use," "just compensation,""inverse

"

condemnation procsedings,” "date of valuation,” or the ‘general requirement

that properiy not be taken or damaged until compensation is made to or paid

into court for the owner, See People v. Chev

ier, 52 Cal.2d 299, 340 P.2d

598 {1959),and City and County of San Francis¢o v. Rogs, 4k Cal.2d 52, 279

P.2d 529 (1955)(public use); Metropoliten Water Dist. v, Adems, 16 Cal.2d

676, 107 P.2d 618 (1940), and Secramento ebe. }z.n. Co. v. Heilbren, 156

cel. 408, 104 Pac. 979 (1909)(just compensatidn); Bauer v. Ventura County,

45 Cal.2d 276, 289 P.2d 1 (1955),and Rose v, Btate of California, 19 Cal.2d

713, 123 P.2d 505 {1942){inverse condemnation proceedings); Heilbron v.

Superior Court, 151 Cal. 271, 90 Pac. 706 (1907) and McCauley v, Weller,

12 Cal. 500 (1859)(pre-payment or depoéit); ection 14 haa been held not to

prescribe the date of valuation for property taken by eminent domain

proceedings, nor to restrict the Legislature

of the proceedings. See City of Pesadena v,

fixing such date at any point

orter, 201 Cal. 381, 257 Pac.

526 (1927); Tehama County v. Brian, 68 Cal. 57, 8 Pac. 673 (1885) ; City of

Los Angeles v. Oliver, 102 Cal. App. 299, 283

Pac; 298 (1929). This is eo

even in those cases in which the condemnor tekes possession. of the property

prior to Judgment. See City of Los Angeles v,

Tower, 90 Cal. App.2d

869, 20k P.2d 395 (1949). This amendment makes no change in these principles.

The second paragraph of this subdivision

states the established judicial

construction of the deleted langusge regquiring that "compensation shall be

ascertainéd by & jury, unless a jury be walved

a court of record, as shall be prescribed by ]

' T
C =105~

1, as in other civil cases in

Llaw," See (ity of Los Angeles




v. Zeller, 176 Cal. 19k, 167 Pac. 849 (1917)|
requirement that the power of eminent domain

proceedings, see Wileox v, Engebretsen, 160 (

and Weber v. Boerd of Suprs. Sonta Clara Co.,

§ 14
With respect to the

be exercised through judicial

al, 268, 116 Pac. 750 (1911);

56 Cal, 265 (1881). Regarding

the assurance of trial by jury in condemmation and inverse condemnatiom

proceedings, see Yallejo efc. R.R, C2. V.,

Reed Orchard Co., 169 Cal. 545,

147 Pac. 238 (1915), and Highland Realty Co. J Sen Rafae’, 46 Cal.2d 669,

268 P.23 15 {1956).

The purpose of meking the second parsgraph "subject to the provisions

of Section 23a of Article XII" is to prevent
23a is superseded by the readoption of thiz 3
the Legislature to authorize the Public Utili

the compensation to be made in takings of pub

29

Pl

i

use, ©See S,H, Chase Lumber Co. v. R.R, C

any implication that Section
sction, Section 23a empowers
ties Commission to determine

lic utility property. Section

is limited in application to property that is already devoted to a public
ql;silon, 212 Cal. 691, 300 Pac,

12 (1931). The procedure for determining Jua[t compensation adopted pursuant

to Section 23a {see Public Usilities Code Sed
exclusive and is 'an alternative to proceeding
with Section 1237) of Part 3 of the Code of C
in cases in which conpensation is determined
Cormizsion, the procedures of the Code of Civ
for assessing cumpensation are avallable to
Utilities Co, v. Buperior Céurt, 59 Cal.2d4
356 (1963).

Thiz amendment makes no changse i

~106-

tions 1401-1421) 18 not

s under Title 7 (commencing
ivil Procedure. Further,
by the Public Utilities

il Procedure other than those
he parties. Bee Citizen's

5, 31 Cal. Rptr. 316, 382 P.2d

n these rules,




§ 14

Subdivision (b). This subdivision resthtes the exlsting authorization

for the taking of immediate possession in right-of-way and reservoir cases,

except that the subdivision has been extended to inciude all governmental

entities and agencies. The former language
public entities, and created. serious questis

entities were incluced. See Centrel Cont]

Included moet, but not all,

ons  whether or not particular

e _Costa etc., Dist. v. Superior

Court, 34 Cal.2d 845, 215 P.2d 462 (1950).

Subdivision (c).

of the Legislature to determine which public
right to immedlate posseasion and the public
may be exercised. Essentially, the subdivis]
the Iegislature may authorize pogsession prio
those provided for by the amendments of 1918
Sec 3. CAL. IAW REVISION COMM'N, REP:, RB

and Study Relating to Teking Possession _and

This subdivision is new, and clarifies the power

entities should have the

purposes for which the right

lon removes any doubt whether

r t5 judgnent in cases other than

{rights-of-way) and 1934 (reservoirs).

=3
{40

& STUDIES, Recammendation

ssage of Title in minent

Domain Proceedings, at B~1 {1961i).

~ Subdivision {d). This subdivisicn mekes explicit the requirement that,

before poasession or use of -‘property ie taken, there be a depoelt of the

probable amount of compensation thlat eventusal
proceeding. The subdivision also adds a requ
by this section, that the funds be available
than merely be  geposited as security. The
decieions of the California Supreme Court hol

taken, compensation must be pald inte court i

1y will be awarded in the
\irement, not heretofore imposed
to the property owner, rather
gubdivision thus accords with
|ding that, before property is

or the owner. See Steinhart

v. Superior Court, 137 Cal. 575, 70 Pac. 629

templates that the amount to be deposited be

then by jury, and upon ex parte op other Pro¢edure provided by legislat;i.on.

{1902). The subdivision con-

determined by the court, rather




§ 1b

Langugge deleted, In deleting the second portion of the first sentence

of this section, this amendment eliminates linguage prohibiting "appropria-

tion" of property in certain cases, "until full compensation therefor be

first made in money or ascertainesd and pald

This languege adds nothing to the meaning of

Steinhart v, Superior Court, 137 Cal. 575, T

explicit reduirement is imposed’ by new subdj

Also deleted is the langugge requiring 1

into court for the owner."
subdivision (a){1). See
) Pac. 629 (1902). A more

vigion (d).

thet, in certain cases,

compensation be made "irrespective of any benefits from any improvement

proposed.” This requirement respecting the g
held incperative because of its conflict with
of the Fourteenth Amendment {2 the Constitutd

Beveridge v. Lewis, 137 Cal. 619, 70 Pac. 1Q

31 Cal. App.2d 219, 87 P.2d 734 (1939). 1In d
amendment clarifies the power of the Legialaf
of benefits in eminent domein proceedings. 1
by Section 1248 of the Code of Civil Procedur

The proviso to the first sentence of thi
following sentence, dealing with "ixmediate )
and reservoir cases are superseded by subdiv

In deleting the last sentence of this s¢
the provision that, in effect, property mey 1
certain logging or lumbering railroads, and {
the taker a common carrier. This provision,
construed or applied by the Californie appel

purposes mentioned in the sentence are authoxy

Code of Civil Procedupre and Section 1001 of 1

. ~108-

Tfsetting benefits has been
1 the equal protection clause
on of the United States. BSee

83 (1902); People v. McReynolds,

leleting the lahguage, this

ure to deal with the offsetting
he subject is now governed

e,

8 section, and the next
possession" in right of wey
isions (b), {e), and (4).

ction, this amendment eliminates
e taken by eminent domain for
that such taking constitutes
added in 1911, has never been
late courts. Tekings for the
Hzed by Section 1238 of the

he Civil Code. The porticn




of the sentence making the taker a commocn carrier 1s merely an irstance of\
a broader proposition inherent in the mature| of the power of eminent domain.

See Traber v. Railroad Commission, 183 Cal. 304, 191 Pac. 366 (1920);

Western Canal Co. v. Rallrosd Commiseion, 216 Cal. 639, 15 P.2d 853 (1932).
Deletion of the sentence 1s intended to clarify, rather than  change,
existing law. |




